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ﬂué e te mate kei hea tau wero, aué e te reinga kei hea tou wikitoria ?
Engari and te Rai atua, purea Ra ora, tend ko téhei mea ko te aroha

Ka tii tony Ra tii tonu 1 roto ri i te whatumanawa

N ia kua whakaurupa te aroba ki a koutou Ratoa

1 roto i ténd i ténd makiu makiu

€ koro md e kui m i te p3 ahakoa kua mate e Rorero tonu ana Routou
Ko 0 koutou tinana kua maroke Ro @ Routou Rupu ia ka mau tonu

Tae noa atu ki ngd reanga o ngd rau ta ka ti mai.

M0 tenei momo i a Routou he wharangi rau angiangi td enei reanga
Hei whakanakonako i te piitea Rupu tuku ki t5 Routou

110 te ikeike kano i 10 te rangiahua nui

Heoi ¢ kui e koro md, kua oti te whatu i te kakahu hei tiwharau
16 Routou reo { whakarere iho ai, i @ Routou whakaratonga

i te ao i tukua iho ai ki @ koutou e & Routou atua

Okioki i t6 koutou moenga roa.

Oh death, where is your sting; grave, where is your victory?

The vigilant can deflect the evil intentions rife in the everyday world of people.

But we know no remedy for the emptiness that remains affer death’s grim harvest;
For its pain is etched on our hearts, and its memory is a curse to be borne by the living.
Aroha turns the wise words you leave behind to gravestones around which the people

will gather to mourn and remember.

Thus, although you, our elders, may pass into the night, your flesh to corrupt and fade,
Vet you speak still.
And we cling to your sacred teachings, generation upon living generation,
These few feeble words too thin to convey our love and gratitude for the legacy you have
bequeathed us, your living faces.
Let what follows be a cloak that keeps warm your voices and safe your contributions
to this troubled world.

Rest now, in peace.
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Clockwise from top left:

Hema Nui a Tawhaki Witana,

Te Witi McMath, Tama Poata,
John Hippolite, Te Kapunga
Matemoana Dewes, Apera Clark,
and Hohepa Kereopa.

We have lost so many of the valued contributors to the Wai 262 inquiry. Of the original
named claimants we have lost Hema Nui a Tawhaki Witana (Te Rarawa, also known
as Del Wihongi), Te Witi McMath (Ngati Wai), Tama Poata (Ngati Porou), and John
Hippolite (Ngati Koata); only Haana Murray Qsm cNzM (Ngati Kurl) remains. Many of
the kaumatua and kuia who appeared before us have also passed away, including three
who became claimants later in the inquiry: Te Kapunga Matemoana Dewes Litp (Ngati
Porou), Apera Clark (Ngati Kahungunu), and Hohepa Kereopa (Tahoe).

Our first presiding officer, the energetic and caring Judge Richard Kearney, died in
2005 after a long illness. We acknowledge with respect and gratitude the unstinting
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Clockwise from top left: Judge
Richard Kearney, the Right
Reverend Bishop Manuhuia
Bennett, Rangitihi John
Tahuparae, Martin Dawson, Gina
Rudland, David Jenkins, and
Jolene Patuawa-Tuilave.

support given by his wife, Betty Kearney, through difficult times. Two esteemed Tribunal
members assisting the panel as kaumatua advisers also died in the course of the inquiry:
the Right Reverend Bishop Manuhuia Bennett cMG oNz (in December 2001), a man
of wisdom and compassion, and Rangitihi John Tahuparae MNzM (in October 2008), a
renowned tohunga and teacher.

We also lost four counsel during the course of the inquiry: Martin Dawson (appear-
ing for Ngati Koata), Gina Rudland and David Jenkins (appearing for Ngati Porou), and
Jolene Patuawa-Tuilave (appearing for several Crown research institutes). All taken at a
young age, all powerful advocates and respected colleagues.

vii
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Waitangi Tribunal
Te Ropa Whakamana i te Tiriti 0 Waitangi
Kia puta ki te whai ao, ki te marama

The Honourable Dr Pita Sharples
Minister of Mdori Affairs

and
The Right Honourable John Key

Prime Minister
and
The ministers listed at the end of this letter

Parliament Buildings

WELLINGTON

28 June 2011

E nga Minita e noho mai na i runga i téra taumata tiketike, e mihi whakaiti ana
matou ki a koutou katoa.

We enclose in accordance with section 6(5) of the Treaty of Waitangi Act 1975 a
sealed copy of our report on the Wai 262 claim relating to New Zealand’s law and
policy affecting Maori culture and identity. We have called this report Ko Aotearoa
Teénei — meaning either “This is Aotearoa’ or “This is New Zealand’, or both. The ambi-
guity is intentional: a reminder, if one is needed, that Aotearoa and New Zealand
must be able to co-exist in the same space.

New Zealand sits poised at a crossroads both in race relations and on our long
quest for a mature sense of national identity. These issues are not just important in
themselves; they impact on wider questions of economic growth and social cohe-
sion. We are propelled here by many factors: the enormous progress that has been
made toward the settlement of historical Treaty claims and the resulting reincarna-
tion of tribes as serious players in our economic, political, social, and cultural fab-
ric; continuing growth in the Maori population and the seemingly intractable social
and economic disparity between that community and the rest of New Zealand; the

Level 2, 141 The Terrace, Wellington, New Zealand. Postal: bx sx11237

.- _ T TR T |
Caltex Tower, 141 The Terrace, Te Whanganui-a-Tara, Aotearoa. Pouaka Poutapeta: DX $X11237 1

B IUSTICE

Phone/Waea: 04 914 3000 Fax/Waea Whakaahua: 04 914 3001
Email/E-méra: information@waitangitribunal.govt.nz Web/Ipurangi: www.waitangitribunal.govt.nz
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Maori cultural ‘renaissance’ and the rise of Maori creativity in the arts, music, and
literature contrasted with ongoing cultural loss; and the extraordinary increase in
wider cultural diversity in New Zealand through immigration over the last 30 years.

A crossroads in history offers choices. The Wai 262 claimants really asked which
of the many possible paths into the future New Zealand should now choose, and in
this report we provide an answer based on the principles of the Treaty of Waitangi.

It is clear to us, as it will be to anyone who cares to think about the subject, that a
future marked by interracial rancour must be emphatically rejected. We say that not
just because to choose a path of conflict is morally wrong, nor even just because it
is the antithesis of the Treaty’s vision. We say this because it would be economically
and socially destructive for the country. Demographers tell us that to assure the eco-
nomic well-being of New Zealand in the next generation, the growing Maori work-
force and Maori capital must move from the margins to the core of our economy,
and quickly. It is obvious that law and policy must be developed with the express
and urgent objective of capturing - not squandering — Maori potential. Our collect-
ive future will depend on that objective being achieved. This choice is not about
pandering to the Maori grievance industry or preying on Pakeha guilt, as the detrac-
tors would have it. It is about gearing up to meet the challenges of a future that our
grandparents could not have predicted.

It follows that despite great progress in some areas, a do-more-of-the-same choice
is simply untenable. It still risks bequeathing to our collective future an uncomfort-
ably large, poor, and underproductive cohort of working age Maori. In this dystopia
the Treaty of Waitangi will remain, stubbornly, a locus for Maori anger and non-
Maori resentment - a site of discontent for all.

In this report, we say it needn’t be this way. We pose, perhaps for the first time,
the possibility of a Treaty relationship after grievance. A normalised, fully functional
relationship where conflict between the Crown and Maori is not a given. While
many of the challenges posed by the need to capture Maori potential are outside
the scope of our inquiry and expertise, law and policy relating to Maori culture
and identity were our focus and there is much to be addressed in that frame. What
we saw and heard in sittings over many years left us in no doubt that unless it is
accepted that New Zealand has two founding cultures, not one; unless Maori culture
and identity are valued in everything government says and does; and unless they
are welcomed into the very centre of the way we do things in this country, nothing
will change. Maori will continue to be perceived, and know they are perceived, as
an alien and resented minority, a problem to be managed with a seemingly endless
stream of taxpayer-funded programmes, but never solved.

We adjure those with the power to look to the Treaty of Waitangi for the guidance
and vision necessary to avoid this path of failure. It is in the fact that the agreement
at Waitangi took the form of a treaty that we see mutual respect for each other’s
mana, and it is in the Treaty’s words that we find the promise that this respect will
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last forever. That is the essential element of the Treaty partnership confirmed time
and again in the courts and in this Tribunal. There are many reasons to take this
partnership principle and build it into all of our national institutions. It gives us our
sense of right and place, grounding us in the traditions of the Pacific and the West
at the same time. It provides the centre of gravity around which our multicultural
nation can coalesce. It is essentially optimistic in outlook and it relieves both Maori
and Pakeha of the burden of a troubled past. It is the precondition for unlocking
Maori potential for the benefit of the country as a whole. It is the core of our national
identity. And it is unique.

It will be seen that our inquiry was wide-ranging. The nature of the claims
brought to our attention made that necessary. We were told it was the first whole-
of-government inquiry by this Tribunal. This has forced us to think in more general
and interconnected terms about law and Crown policy in relation to Maori identity
and culture, both now and in the future.

Viewed from this broader perspective, it seems strange that the law provides for
no particular recognition of the interests of iwi and hapi communities in their trad-
itional knowledge and artistic works, or of the relationship between those commu-
nities and their culturally significant species of flora and fauna. We feel that if the
Crown really wishes to follow the Treaty’s guidance in the administration of the con-
servation estate and in environmental regulation, much more can be done to respect
Maori culture and identity. Similarly we feel very strongly that urgent steps need to
be taken to address the policy failures of the last 20 years if the Crown is to demon-
strate, in concrete terms, its commitment to the survival of te reo Maori. We find it
impossible to divorce policy relating to traditional Maori healing or rongoa from
the more general needs of Maori health and feel that policies supporting rongoa
can only enhance Maori health more generally. We suggest an analytical framework
around which Crown agencies can address Treaty requirements where those agen-
cies have custody or control of taonga Maori or traditional knowledge. Some agen-
cies have performed well against these standards and others have more work to do.
And finally we assess the way in which New Zealand demonstrates respect for Maori
culture and identity when entering into its international commitments.

In all areas of our inquiry common threads showed through: the need to prop-
erly understand the nature of the interest claimed by kaitiaki or guardian commu-
nities; the fact there will often be other competing interests arguing for protection
(but crucially, not always); the need to isolate those areas of conflict and to build
mechanisms capable of balancing them in a principled and transparent way. And
above all, we saw the absolute necessity of valuing rather than ignoring or avoid-
ing the Maori interest in that process. In some areas, particularly intellectual prop-
erty, we saw that these claims presented New Zealand with an opportunity to be first
mover in international law reform, with all of its attendant advantages to national
interest. International frameworks for the protection of traditional knowledge and
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‘traditional cultural expressions’ — what we in New Zealand would call matauranga
Maori and taonga works — are currently being negotiated. It would be far better
for New Zealand to lead that debate than simply receive its result for compulsory
implementation.

You will see that the reforms we propose are wide-ranging and detailed. They
need to be, to address the problems we have uncovered. But, more importantly, they
are the building blocks of a big and audacious vision, a perspective on a country of
the future whose founding cultures have made a lasting kind of peace, where they
have given one another the room each needs to grow and, with new confidence,
made space also for the later migrants to join this unique project. We are ambitious
but not unrealistic. After all, this is Aotearoa, built on a Treaty partnership that we
may yet perfect.

Heoi ano.

— e
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PREFACE

This report concerns one of the most complex and far-reaching claims ever to come
before the Waitangi Tribunal. Wai 262, as it is prosaically called, is most often referred to
as the indigenous flora and fauna claim, or the Maori cultural intellectual property claim.
It is both of those things, but it is also much more.

As readers will discover, the Wai 262 claim is really a claim about matauranga Maori
— that is, the unique Maori way of viewing the world, encompassing both traditional
knowledge and culture. The claimants, in other words, are seeking to preserve their cul-
ture and identity, and the relationships that culture and identity derive from.

Their concern is that control has been taken from them, by laws and policies that have
allowed, for example, the haka to be used in foreign television advertisements; ta moko
being used to sell high fashion in Paris; private companies using traditional knowledge
about the properties and uses of indigenous plants and animals without acknowledge-
ment or consent; the dialects of individual iwi to fall into decline through lack of official
support or protection; and iwi and hapu to be denied a say in the management of fauna
that they see themselves as guardians of, and denied access to the last surviving remnants
of the environment in which their culture evolved.

Seen this way, the claim has a reach that extends far beyond the direct relationship
between pa and Parliament. It has the potential to touch the lives of all New Zealanders.

It is for that reason that we have taken the unusual step of reporting on two levels. This
level, Te Taumata Tuatahi, tells - in abridged form - the story of the Wai 262 claim. It
explains the key themes of our inquiry - the claimants’ concerns, the Crown’s responses,
the views we have formed, and the main recommendations we have made. But it does so
in a form that, we hope, will make it accessible to a wide range of New Zealanders - and,
again we hope, contains something of the essence of the matauranga that the claimants
wish to save.

The other level is the two-volume report Te Taumata Tuarua, which explains in much
greater detail the claimant and Crown arguments, our reasoning, and our recommenda-
tions for reform.

At its heart, the Treaty is about relationships. That, no more and no less, is our concern
throughout this report. We begin, therefore, with the stories of our two founding cul-
tures: those of Kupe’s people, and Cookss.
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ABBREVIATIONS

ABS access and benefit-sharing

AIP agreement in principle

ANZTPA Australia New Zealand Therapeutic Products Authority
APEC Asia-Pacific Economic Cooperation

app appendix

cA Court of Appeal
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ch chapter
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‘Wai’ is a prefix used with Waitangi Tribunal claim numbers.

Unless otherwise stated, footnote references to claims, papers, and documents are to the Wai 262

record of inquiry, a full copy of which is available on request from the Waitangi Tribunal.
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E kore e monehunehu te pumahara

Mo nga momo rangatira o nehera

Na ratou i toro te nukuroa o te Moananui a Kiwa me Papa-tii-a-nuku
Ko nga tohu o6 ratou tapuwae

I kakahutia i runga i te mata o te whenua

He taonga he tapu, he taonga he tapu, he taonga he tapu.

We cannot forget

the noble ones of times long past

who explored the unimaginable expanse of Kiwa’s ocean
and settled her many lands.

For their footprints clothe these islands of ours

and their teachings are etched in the soil.

A sacred legacy, a treasured inheritance
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INTRODUCTION

IN.1 KuPE’s PEOPLE

Some say Kupe discovered these islands while hunting down an octopus belonging to
his enemy Muturangi. He chased the octopus all the way from Hawaiki and cornered it
at the top of the southern island. The fatal blow was delivered off the coast of Whakata
(Nelson) and the evidence of the titanic struggle between them is the 13-kilometre-long
boulder bank encasing part of the Nelson coastline. Other traditions hold that his voyage
was a deliberate search for islands to the south that had long been spoken of in Hawaiki,
his homeland. As is the way of Polynesian traditions, these narratives have long since
merged to provide a single memorable story combining high drama and valuable data.
All traditions agree that Kupe sailed on a waka called Matawhaorua that he had built for
the trip with the help of his nephew Hoturapa. The tree was felled and adzed at the base
of a mountain called Hikurangi next to Awanuiarangi, a river in Hawaiki.’

Kupe did not travel alone. We know that his wife Kuramarotini and son Tuputupu-
whenua travelled with him.” We also know Matiu and Makaro, who were Kupe and Kura-
marotini’s daughters (or nieces depending on which tradition is followed), were on board
together with 15 others from his village of Hawaiki-rangi. But a larger crew was needed
because Matawhaorua was a classical Polynesian open-ocean catamaran capable of car-
rying a complement of 25 people under sail or paddle, fully provisioned. It is said that
at first Kupe had some difficulty filling the waka but he eventually found the remaining
crew at Pikopikoiwhiti, a village in Hawaiki renowned for its ready supply of adventurers.
Seven more were added from there. Some traditions say he travelled with a second canoe,
Tawhirirangi, under the captainship of Te Ngake.’

Kupe may have left Hawaiki* around the time the pipiwharauroa (shining cuckoo)
make their annual flight south from the Polynesian tropics to lay their eggs in the nests
of unsuspecting riroriro (grey warblers) in the New Zealand spring. It is more likely that
he sailed a little later, in what we now call November, when the humpbacks, new calves in
tow, pass both the Cooks and Tonga, and then travel down New Zealand’s long western
coast on their way to Antarctica for the annual summer krill feast. The stories hint that he
followed these annual migrations for two reasons: first, because the pipiwharauroa were
clearly heading for land somewhere in the south - they are land birds and do not have
webbed feet; and secondly, because the humpbacks were going in the same direction,
and at a speed well within the chase capability of Matawhaorua. She could likely make
15 knots under sail, while the humpbacks cruised at three to four knots, regularly surfac-
ing for air, and often breaking the surface in spectacular fashion. In Kupe’s day, 500 years
before the advent of European whaling, these enormous animals must have migrated in
their thousands, perhaps tens of thousands. They would have been hard to miss.” The
question was: where were they headed? And how far south?

Although Matawhaorua left from Pikopikoiwhiti, it is very unlikely that Kupe tacked
south immediately. He would first have sailed to Rarotonga, his father’s home island, and
reprovisioned there for the final push south. The last leg of Kupe’s voyage would have
taken about three weeks, assuming (as we do) that it began in Rarotonga and there was

A<« Taranaki (Mt Egmont)

and waka taua (war canoe), by
George French Angas, 1846. The
sea was considered an ancestor
deity by Kupe’s people.

< Humpback whale, Hawai'i.
Kupe and other Polynesian

navigators knew of the migratory

patterns of whales.
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IN.1

no stopover in the Kermadecs. He would have steered a
sou'west course, sailing across the face of the westerly that
blows so consistently at that time of year between 30 and
40 degrees of latitude. This was the safest option because
it ensured Matawhaorua would not be stranded in the
southern land. She could return to Hawaiki on the same
wind in due course if need be.

The waka first sighted land on the east coast of the
northern island. Northern traditions say it was in the Tai
Tokerau and the eastern tribes say it was in the Waira-
rapa. Tribal traditions can sometimes be a little paro-
chial. Kuramarotini was the first to see the tell-tale sta-
tionary dull white convection cloud cover known to
all Polynesians as the sign of a large forested land mass.
The clouds would have been visible from 150 kilometres
or more on a clear day in the open expanse of the South
Pacific. Their height and length would have been greater
than anything she had seen - ever. She famously cried out
to the crew: ‘He ao! He ao! He Ao-tea-roal’(A cloud! A
cloud! A long white cloud!) And this, as we know, would
in time become the name of the new land - Aotearoa

TIMING OF POLYNESIAN ARRIVAL

There is considerable debate about when the first Polynesians
arrived on the shores of Aotearoa, who they were, and where
they came from. Many, but not all, tribes say Kupe was the first.
In truth there were probably many Kupes from a number of the
islands in eastern Polynesia.

Tohunga (scholars) of te ao Maori — the traditional Maori
world - also disagree about how many generations ago the first
explorers arrived. They recite and debate the relevant whaka-
papa, weaving the tatai (genealogy) back and forth until the
family lines come to resemble the structure of the DNA that
they are designed to convey. Those who belong to the west
coast tradition tend to argue that the first explorer was Kupe,
while those of the east coast tradition more often argue that it
was Whatonga and his grandfather Toi Te Huatahi. Even within
those traditions, one can discern some albeit fainter voices that
maintain there were already Polynesians in residence when both
Kupe and Whatonga arrived, irrespective of who was first.

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

Pipiwharauroa (shining cuckoo). Pipiwharauroa fly annually from
Polynesia to New Zealand to lay their eggs. Bird movements over water
were important to Polynesian ocean-going navigation.

- although just when this adoption took place is a matter
of ongoing controversy.’

Before long, Kupe, Kuramarotini, and the crew of
Matawhaorua had named half the coastline of the

The anthropologists and archaeologists take a different view
again. They say the first arrival occurred somewhere between
AD 800 and 1300, when people came from somewhere in east-
ern Polynesia — probably the Cook Islands or French Polynesia.
These Polynesians had been resident in the Pacific for around
6,000 years, and had explored and ‘charted’ the Pacific’s vast
expanse completely. Anthropologist Jared Diamond describes
the Polynesian exploration of the Pacific as one of humanity’s
greatest feats. The long journey south to the temperate thirty-
ninth parallel must surely have been the most challenging leg
of all. The supreme difficulty of the voyage would have been
mitigated only by the relative size of the target — at least com-
pared to any other Polynesian land mass. But the perspective
of anthropology is not the focus here. The sciences can tell
us much, but they cannot convey the human drama of the
Polynesian migration in quite the personal way that Maori trad-
ition does.
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The Legend of the Voyage to New Zealand, by Kennet Watkins, 1912. The title refers to the legend of the Tainui and Arawa canoes, both of which reached

Aotearoa when the pohutukawa was in bloom.

northern island and much of the north coast of the south-
ern island. The names stuck - names that commemorate
Kupe’s pursuit of Muturangi’s octopus such as Te Mana o
Kupe (Mana Island), Matiu and Makaro (Somes and Ward
islands), Te Tangihanga a Kupe (Barrett’s Reef), as well as
names that refer to his northern explorations: Kohukohu,
Pouahi, Maungataniwha, and so on. The islands them-
selves came to be called Te Ika @ Maui’ for the north
and Te Waipounamu® for the south, though these names
cannot be definitively attributed to Kupe. They probably
came later.

After staying for perhaps 20 years, Kupe’s thoughts
turned to home. But before departing from the great
river harbour on the north-west of the northern island,
Kupe sought to express his commitment to this new
land. As required by his teachings, he did this by mak-
ing a father’s sacrifice to ensure that the mauri (life
essence) of his whakapapa (descent line) would remain in
Aotearoa even though he would not. Kupe pushed his son
Tuputupuwhenua into a large freshwater spring called Te
Puna-o-te-ao-marama - the spring of enlightenment - on

the north side of the harbour, where he was drowned.
Tuputupuwhenua became the guardian spirit of the
spring and remains there to this day, according to north-
ern tradition.

In his final farewell to Aotearoa, Kupe proclaimed:

Hei konei rd, e Te Puna-o-te-ao-mdrama, ka hokianga nui ake
nei ténei, e kore ané e hokianga nui mai.

Farewell Spring of Enlightenment, | make the great return jour-
ney now to my homeland, and there shall be no great return-
ing to this new land for me.

And the harbour has been called Hokianga ever since.
Although Kupe was never to return to Aotearoa, we
know that he and Matawhaorua arrived safely back in
Hawaiki, because Matawhaorua made at least one repeat
trip to the new land. Some years later, Matawhaorua was
re-adzed and refitted under the leadership of Nukutawhiti,
Kupe’s grandson. She was renamed Ngatokimatawhaorua
- literally the re-adzed Matawhaorua. But for

3
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» Te kapehu wheta (the
Maori star compass) uses
different whare (houses) to
identify the areas within an
ocean-going waka’s radius.
These reflect the rising and
setting of the sun, moon, and
stars, enabling the navigator
to set and maintain a course.

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

V¥ The pohutukawa Karewa at
Kawhia, 1920. Said to be the

tree to which the waka Tainui
was tied on reaching its final
destination. Following Kupe,
Tainui was one of a number of
ocean-going waka that journeyed
from the tropics to New Zealand.
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Nukutawhiti, the trip was no longer burdened with undue
risk and guesswork. He now had the star path for the jour-
ney memorised by Kupe on his first voyage and handed
down intact. This time Nukutawhiti travelled for the
express purpose of settling Kupe’s islands, so he remod-
elled Ngatokimatawhaorua to take more passengers.

In the years that followed, more than 20 waka would
make the journey, bringing hundreds of migrants from
the tropics to the very different climate of these islands
set right at the hinge of the southern hemisphere’s oce-
anic weather systems. These are the familiar waka names
of modern Maori culture: Tainui under the leadership
of Hoturoa; Te Arawa under Tamatekapua; Mataatua
under Toroa; Takitimu under Tamateaarikinui; and so
on. They brought kiimara, taro, yams and gourds, kiore
(Pacific rat), and kuri (Polynesian dog). But it was not
just Hawaikian plants and animals that came with them.
These people brought their Hawaikian culture, science,
and systems of knowledge.

This was a culture at home on land or sea. Its defin-
ing principle, and its life blood, was kinship - the value
through which the Hawaikians expressed relationships
with the elements of the physical world, the spiritual
world, and each other. The sea was not an impersonal
thing, but an ancestor deity. The dots of land on which
the people lived were a manifestation of the constant
tension between the deities, or, to some, deities in their
own right. Kinship was the revolving door between the
human, physical, and spiritual realms. This culture had
its own creation theories, its own science and technology,
its own bodies of sacred and profane knowledge. These
people had their own ways of producing and distributing
wealth, and of maintaining social order. They emphasised
individual responsibility to the collective at the expense of
individual rights, yet they greatly valued individual repu-
tation and standing. They enabled human exploitation of
the environment, but through the kinship value (known
in te a0 Maori as whanaungatanga) they also emphasised
human responsibility to nurture and care for it (known in
te ao Maori as kaitiakitanga).

All of these ideas, and much more besides, the
Hawaikians imported to this new land of unparalleled
abundance. Hawaikian ways would have a profound
impact on the land, and its flora and fauna. The rapid

IN.1

extinction of megafauna such as the moa and the equally
rapid loss of forest cover in the early years of settlement
are irrefutable evidence that not all impacts were positive.

At some point, Hawaikian culture became Maori cul-
ture. It is impossible now, looking back through a lens 40
generations thick, to identify the transition point with
any precision. But as the whakapapa on the new whenua
(land) lengthened, the deep values of Hawaiki came to
be expressed in Aotearoa terms. Old technologies were
adapted to local conditions and new ones were invented.
For example, new ways had to be found to grow and store
the canoe crops, kiimara and taro, because the cooler

The koru of the kaponga (silver tree fern) unfurling.
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climate meant only one crop could be harvested each year
and then only with careful husbandry. The Hawaikian
culture of obsessive cultivation changed - in fact to
some extent retro-evolved into a partial and seasonally
enforced hunter-gatherer culture. New names were found
for plants and animals so unfamiliar that the old names
from Hawaiki were no longer appropriate — kiwi, tai,
pohutukawa, kowhai, and so on. New explanations were
needed for why each species had its own unique char-
acteristics and how, through the kinship principle, they
related to each other and their human observers. In the
creative arts, the great forests gave birth to the highly dis-
tinctive design forms of the new Maori culture. Intricately
carved ancestral houses and war canoes were made pos-
sible by the height of the totara tree and the beauty of its
wood for carving; the dramatic shift to the unique Maori
spiral design in painting, carving, sculpting, and tattooing
was inspired by the pitau or koru of the ubiquitous fern.

Even the gods changed subtly, with Papa-ta-a-nuku -
the female Earth - taking a much stronger role. Likewise,
her son Tane-mahuta - the male personification of the
primordial forest ecosystem - assumed the senior pos-
ition among his siblings in most tribes. These changes
reflected the migration from small islands to the new,
larger ones in which land and forest had a much more
powerful presence. Slowly, generation upon generation,
as the people reacted to their new environment and the
environment responded to its new residents, something
distinctive began to take shape in the space between
them. This we have come to know as ‘matauranga Maori’
- the unique Maori way of viewing themselves and the
world, which encompasses (among other things) Maori
traditional knowledge and culture. Perhaps it was when
the people and the environment reached a point of equi-
librium that the former felt truly justified in calling them-
selves tangata whenua (people of the land) and their
matauranga could credibly be called Maori. Or, to put this
another way, it was through interaction with the environ-
ment that Hawaikian culture became Maori culture.

<« Te Toki a Tapiri. This taurapa (canoe sternpost) is carved
in the pitau (spiral) style. The development of Maori arts was
greatly influenced by the new flora and fauna of Aotearoa.
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All of this happened in the blink of an anthropological
eye. Polynesian culture was already new in human history,
at probably 6,000 years. Maori culture, created on the last
of the world’s habitable land masses to be settled, is the
newest of the new - probably no more than 600 years old
as at today. The speed with which the Hawaikians adapted
to Aotearoa, and the depth and beauty of the matauranga
Maori system that their Maori descendants evolved, were
quite extraordinary.

The Wai 262 claims are about matauranga Maori. More
specifically, they are about the relationship between the
matauranga Maori of Kupes people and the Western
world view of the second people who arrived 500 years
after them.

IN.2 CooK’s PEOPLE

The second people also ‘discovered’ and settled these
islands in more than one wave. Their stories of discovery
and settlement are more widely known in modern New
Zealand, partly because they belonged to a culture that
delighted in creating a permanent written record of events
as their authors saw them, but also because these second
people eventually displaced those who had arrived before.
Physical displacement carried with it the subrogation of
the first people’s own narratives of discovery and settle-
ment: history, as they say, is written by the victors.

Perhaps the difference between the Hawaikians and
the Europeans can best be seen in the way that each
approached the task of finding Aotearoa. For the former,
their method was to embed their navigational system in
the natural rhythms around them - the rise and fall of the
stars, the run of the ocean, the prevailing winds, the pat-
terns of marine fauna. The Europeans, however, favoured
the careful calculation of abstract lines on a paper repre-
sentation of the globe. For them, the answer lay in tran-
scending the natural rhythms of the planet. Both systems
worked.

In 1642, Abel Janszoon Tasman, a master of the Dutch
East India Company, set sail with an expedition of two
ships — the Heemskerck and Zeehaen - from Batavia,
the main administrative centre of the Netherlands
East Indies that we know today as Jakarta in Indonesia.
Tasman’s instructions were to find the unknown southern

IN.2

Abel Tasman'’s ships the Zeehaen and the Heemskerck, close to the Three
Kings Islands in December 1642. Tasman encountered Tasmania and New
Zealand after setting out to find the large southern landmass that was
presumed to balance the great continents of the Northern Hemisphere.

land, Terra Australis Incognita, presumed to exist as a
counterbalance to the great land mass of the Northern
Hemisphere. Between them, his ships carried 110 men
and 12 months’ food, water, and equipment. The expedi-
tion sailed for Mauritius on 14 August and, after repro-
visioning there, struck out on a south-east heading on
8 October. When the weather became too rough at 49
degrees south, Tasman headed north to 44 degrees and
then struck east again. This put him on a collision course
with two large land masses. The first, at 147 degrees of
longitude east, would eventually be called Tasmania,
although Tasman himself preferred Anthonij Van Die-
mens Landt. He stopped there briefly on 25 November
before maintaining his easterly course. Some 2,100 kilo-
metres further on, at 167 degrees of longitude east, was Te
Waipounamu - the second land mass. The long coastline
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of this island stretched from 47 degrees of latitude south
to 41 degrees south - a length of about 800 kilometres.

On 13 December 1642, the expedition sighted land
somewhere near Punakaiki on the western coast of Te
Waipounamu, and followed the coastline north. At Mohua
(now known as Golden Bay), the expedition came into
contact with Ngati Tamatakokiri. The Dutch attempted
to trade goods, but the Maori obviously interpreted the
Europeans’ presence or actions as a threat. A canoe car-
rying 13 men rammed a cockboat from the Zeehaen, and
the quartermaster was thrown overboard. In the ensu-
ing fracas three sailors were killed and a fourth mortally
wounded. The Dutch fired on the Ngati Tamatakokiri
canoes with cannon and musket, hitting one man at least,
though it is not known whether he was killed. Tasman
remained in Mohua just long enough to name the place
Murderers’ Bay as a reminder of this ‘detestable deed’ of
its inhabitants.’

The expedition weighed anchor and sailed east-north-
east, exploring Cook Strait for a week and naming vari-
ous places along the western coast of the northern island
known to Maori as Te Ika a Maui. They then came into
contact with another warlike group of Maori men (prob-
ably Ngati Kuri) at the islands of Manawatawhi offshore
from Cape Reinga. Tasman named these islands the Three
Kings. There, a boat was dispatched to find fresh water,
but it was showered with rocks from the cliffs above by
well-armed fighting men. The boat retreated and the
search was abandoned. On 5 January 1643, 23 days after
first sighting the coast of Te Waipounamu, the Heemskerck
and Zeehaen struck east again into the Pacific.

Assuming that he had discovered a single land mass,
Tasman dubbed these beautiful islands with their angry
inhabitants Staten Landt. The name Nieuw-Zeeland
(in Latin, Zeelandia Nova, after the Dutch province of
Zeeland), was introduced by Dutch cartographers at a
later date. It was intended as a twin for Hollandia Nova —
better known as Australia. ‘New Holland” didn't take, but
‘New Zealand’ did.

It would be another 127 years before the next visit
from Europe. In the intervening years, the Netherlands’
maritime ascendancy waned to be replaced by that of
the British empire. British primacy in the eighteenth and
nineteenth centuries was founded on maritime trade
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and the world’s mightiest navy. Terra Australis, and the
potential wealth, power, and empire that its exploration
and settlement might bring, beckoned the British as it had
the Dutch before them. The example of the vast wealth
found in the Americas no doubt loomed large. So did the
enthusiasm with which the French pushed into the Pacific
in 1768 in a bid to forget their humiliating defeat at the
hands of the British in the Seven Years’ War. But the thirst
was not just for these material and geopolitical ends.
There was also the call of science.

Lieutenant James Cook, a highly experienced naval
mariner, would lead the first British expedition to the
south and Terra Australis. To highlight its twin geo-
political and scientific aims, the expedition would be a
joint venture between the Royal Society and the Royal
Navy, and CooK’s purpose would be to refind, re-explore,
and claim the continent found by Tasman for the British
Crown. According to his secret instructions, he would be
diverted on his way south to perform a supplementary
task in the cause of science. The expedition would pause
at the equator to observe the transit of Venus across the
face of the sun - an event expected to occur on 3 June
1769. By triangulation with measurements made at the
previous transit in 1761, Cook’s observation would permit
the first reasonably accurate calculation of the distance
between the earth and the sun.

Cook was given command of the Endeavour, a sturdy
three-masted square-rigged collier of modest size, with a
bluff bow and flat bottom. This design made her slow - a
top speed of four knots — but it maximised the volume
of her hold and she could be run aground without risk.
These attributes suited her new role as an exploratory ves-
sel perfectly. On board was an extraordinary company of
contemporary British scientists: Joseph Banks, a bota-
nist and fellow of the Royal Society whose money helped
fund the adventure; Daniel Solander, a Swedish naturalist
and also fellow of the Society; Charles Green, an astron-
omer and former assistant to the Astronomer Royal;
Sydney Parkinson, who had once been Banks’s botanical

» Attack on Abel Tasman’s ships in Tasman Bay in 1642, by Isaac
Gilsemans. The waka in the foreground and the two sailing ships
behind are surrounded by other waka, one with a triangular sail.
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Captain James Cook, circa 1779. Cook voyaged to the Pacific with a
group of scientists to track the transit of Venus at Tahiti in 1769 before
heading further south to New Zealand.

draughtsman; and Herman Sporing, a watchmaker
turned naturalist. Together with Cook, these men would
construct a meticulous scientific record of the expedition.

On 6 October 1769, having travelled halfway around
the globe, the Endeavour appeared on the horizon 32
kilometres off the coast of Taranganui-a-Kiwa, the fer-
tile lands on the east coast of the northern island that,
ironically, Cook called Poverty Bay. The vessel may have
been slow by Polynesian standards, but she was bigger
and more complex than anything local Maori had seen.
They thought she must be a floating island. On board the
Endeavour, celebrations broke out. The chalky headland
known to the local iwi as Te Kuri-a-Paoa was renamed
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Young Nick’s Head to commemorate its first sighting by
the surgeon’s assistant. Nicholas Young’s prize was a gal-
lon of rum.

It seems trite to say now, at seven generations’ remove,
that nothing would ever be the same again in Aotearoa.
But it is a powerful truth nonetheless.

As with the Hawaikians, who travelled with six mil-
lennia of tradition, these Britons brought their culture,
science, and knowledge systems to Aotearoa. With Cook
came the single omnipotent God of protestant Chris-
tianity and the extraordinary theological idea of everlast-
ing life through personal redemption. Most importantly,
the words of this God came in a book - a physical record
of prayers, songs, and stories handed by Him to the
English! In this way, the English God brought literacy, and
in time this God and His Book would spread throughout
Aotearoa like a forest fire. But there were philosophi-
cal ideas beyond the religious: the democratic ideals of
the classical Greeks; the Justinian code of the Romans;
and the Enlightenment concepts of empirical science
and deductive reasoning. The English brought their own
home-grown legal system: the common law, individual
property rights, the prerogatives of the sovereign, and the
separate rights of the ordinary citizen. Cook also brought,
in the very existence of the Endeavour, the navigational
science and the shipbuilding technology employed by the
greatest maritime power in the world. He brought the sci-
ence and technology of the first phase of the industrial
revolution that enabled the mass production of com-
modities for the first time in human history. He brought
iron and textiles — and used them from the outset in com-
merce with Kupe’s people. He brought weapons of unim-
aginable destructive force — which were deployed almost
immediately on the Maori of Taranganui-a-Kiwa. And he
probably brought disease.

There can be no denying that Cook was the ambassador
of a culture that felt it had a manifest destiny. It had a duty
to bring God and civilisation to the unenlightened. In the
process, those who belonged to the civilising culture were
entitled to reap the rich personal rewards of their mission.
In the ensuing century, during which British colonisation
engulfed and displaced Kupe’s people, this twin sense of
duty and right intensified with the rise in the empire’s for-
tunes. But it would be quite wrong to suggest that Cook’s
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Tuki’s map, 1793. This is a copy of the oldest known Maori map, drawn
in chalk on the floor of Government House by the rangatira Tuki Tahua
whilst a ‘guest’ of Lieutenant-Governor King on Norfolk Island. The
map’s purpose is not the rigorous spatial accuracy of the charts of New
Zealand made by Captain Cook 20 years earlier. Rather, it captures a rich
tapestry of information based on whanaungatanga (relationships) from
the perspective of Maori from the north of New Zealand.

voyage was undertaken for purely self-serving motives.
The record is clear that the British were acutely aware of
the risks to aboriginal peoples in the growth of empire.
James Douglas, Earl of Morton and president of the Royal
Society, made the point eloquently in his instructions to
Cook. Indigenous peoples, he said, were ‘human crea-
tures, the work of the same omnipotent Author, equally
under his care with the most polished European . . . No
European nation has the right to occupy any part of their
country . . . without their voluntary consent.*

IN.2

Franz Visscher’s chart of the lands encountered by Abel Tasman during
his voyages in the south-west Pacific from 1642 to 1644. They include
part of the coast of ‘Nova Zeelandia), which at the time Tasman and

his Dutch East India Company masters believed could be part of the
hypothetical great southern land. It marks the first European naming of
the New Zealand landscape.

This strain of moral enlightenment, the same strain
that fuelled William Wilberforce and the Abolitionists,
was powerfully present in the British colonisation of these
islands. It is reflected in the great influence of the Church
Missionary Society in Aotearoa up until 1840. But it can
be seen most clearly in the Treaty of Waitangi itself - in
the language of royal protection in its preamble, and in
the explicit guarantees of Maori authority and property in
its articles.

The British who followed Cook wanted Aotearoa to
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Plan of the Endeavour, 1768. When the Endeavour arrived in Taranga (Poverty Bay) in 1769, it gave local Maori a first glimpse of the technologies which

would in time transform many aspects of their lives.

be a ‘Britain of the South’ And they set about replicating
the economy, institutions, and place names of home’ in
this new place. The colony became a sheep farm; its gov-
ernment a scale model of Westminster; its highest court
remained at 14 Downing Street; and what became its
largest city was named after Lord Auckland, Governor-
General of India. Maori remained in the picture - but
only just. Despite the possibilities of the Treaty, by the
close of the nineteenth century Maori were living almost
entirely at the margins. Official statistics recorded that
by 1896 the Maori population had fallen from around
100,000 when Cook arrived to 42,000, and in 1910 only

12

12.2 per cent of the land remained in Maori hands. Along
with the unruly and unproductive indigenous bush, they
were not expected to survive much past the turn of the
twentieth century. Aotearoa became ‘New Zealand’ -
even for Maori.

But Cooks people did not stay British. They suc-
cumbed to the whenua’s slow seduction just as surely as
Kupe’s people had. The transplanted British institutions
and ideas took root in the soil, but the soil changed them.
The ‘tyranny of distance’ from British influence and the
unique character of the land changed them. Perhaps the
resilience of the environment and the stubborn refusal
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Details of waka from Tolaga and
Bream Bays, 1833. As well as the
advanced navigational knowledge
inherited from the Hawaikians who
first arrived in New Zealand, Maori
were skilled boat-builders. No waka
were as large as European ships such
as the Endeavour, but they may
have been faster and more agile.
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Captain Cook landing in the Bay of Islands, by L] Steel and Kennett
Watkins, 1890. Cook brought with him new ideas and technology. In
this painting, Cook is shown explaining to a Maori chief the difference
between small shot for shooting birds and bullets for shooting people.

of Kupe’s people to lie down and die also contributed.
Certainly their rejection of Europe’s stifling social strati-
fication did. Whatever the multiple causes, it is clear that
slowly the British became Pakeha, native sons and daugh-
ters of these soils in their own right - a distinct people.
And though comfortingly familiar, the British, their ideas,
and their institutions eventually became ‘other’

While matauranga Pakeha evolved and thrived, matau-
ranga Maori survived outside of the growing national
consciousness, out of sight of official disapproval. Maori
would be admitted to the Pakeha house, but only if they

14

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

A young Maori man standing inside a church, a bible in his right hand,
by Richard Taylor, 1840s. Maori participated actively in the early spread
of the new Christian religion brought by the missionaries.

left their matauranga at the door. It was almost the end of
the twentieth century before those old attitudes would be
formally rejected by the State. Much of incalculable value
was lost, and it is a tribute to the caretakers of matauranga
Maori over the generations since Cook that it survived in
any form at all.

IN.2.1 A crossroads?

So where do we go from here? Even after all this time,
relations between Maori and non-Maori New Zealanders
continue to test our collective comfort zones. We still



Downloaded from www.waitangitribunal.govt.nz

INTRODUCTION

IN.2.1

Missionary meeting, Kaitaia, 1856. A white-haired Maori chief places a coin in a collection basket while the Reverend William Puckey and the Reverend
Joseph Matthews look on. The Church Missionary Society was influential in Aotearoa before 1840 and in the early colonial period.

seem to bear the burden of mutually felt attitudes from
our colonial past. Pakeha, and now other New Zealanders,
fear that Maori will acquire undeserved privileges at their
expense. Some (though by no means all) would prefer
that law and policy was completely blind to any culture
that did not reflect the Western liberal values that trav-
elled here with Cook.

Maori New Zealanders, on the other hand, are fearful
that their unique place as first people will not be respected
by other New Zealanders. They fear that the majority
would prefer Maori were simply assimilated into an imag-
ined utopian ‘mainstream’ Some Maori (though again, by
no means all) argue for an entirely separate Maori future
in which the non-Maori majority no longer has a veto
over their aspirations.

We sometimes forget that between these two poles
there is in fact a much greater degree of goodwill than

New Zealanders give themselves credit for. Most non-
Maori New Zealanders like the fact that Maori identity
and culture is now a vital aspect of New Zealand identity
and culture. In this way, we reject the old colonial label of
Little Britain in the South Pacific and express our unique
heritage. And most Maori New Zealanders accept (per-
haps even celebrate) the fact that their separate identity
is now respected and expressed within New Zealand’s
mainstream public institutions, rather than remaining in
separate wholly Maori institutions sitting at the margins
of national life. Such a large area of common ground can
only have arisen from a solid basis of mutual respect.
This respect between Maori and Pakeha made possi-
ble the watershed Treaty settlements process of the last 25
years. That process has been both a cause and a symptom
of deep changes in our national make-up. It has been less
than perfect in places and it remains to be seen whether
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Treaty negotiator and leader

Sir Ngatata Love (left) and
Prime Minister John Key hongi
at a ceremony on 30 June

2009, after Parliament passed
legislation settling the historical
Treaty claims of Taranaki
Whanui ki te Upoko o te lka

in the Wellington region.

settlements will be big enough and adaptable enough to
deliver the same optimism in the time of our mokopuna
as it has for this current generation. It has, after all, been
a very human experiment and it would be strange indeed
if we did not feel a measure of fear for its future success.
Yet the national consensus over the need to address the
wounds of the past is so strong that few would say the risk
has not been worth taking.

Nation building is nothing if not a constant work
in progress and after a generation of hard work, New
Zealand is beginning yet another transition. New Zea-
landers are unconsciously and organically building a new
and unique national identity. It will, we suggest, come to
be based on two things: the extraordinary natural beauty
and wealth of these islands, and the partnership between
our two founding cultures. The first basis needs no expla-
nation. The second basis is the human dimension of our
identity. Maori culture locates us in the Pacific and gives
us our deep roots here. Pakeha culture locates us at the
same time in the West and gives us our right to the West’s
heritage even though, in physical terms at least, the West
could hardly be further away. Bicultural fusion gives our
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vibrant multicultural reality a solid core with enough
gravity to pull later immigrant cultures into orbit around
its vision, values, and expectations. A nation cannot sus-
tain itself without that solid core.

Whether that transition succeeds will depend partly
on another development. Over the next decade or so, the
Crown-Maori relationship, still currently fixed on Maori
grievances, must shift to a less negative and more future-
focused relationship at all levels. This change is expected
and intended. It will reflect growing Maori confidence,
driven from continued demographic change and settle-
ment-based tribal economic renewal. It will also provide
a more positive platform for jointly addressing current
Maori social problems.

Will it be possible to normalise Crown-Maori rela-
tions as the architects of the Treaty settlement process
intended ? What, for that matter, might ‘normal’ look like?

New Zealand is unique among the post-colonial coun-
tries (like Australia, Canada, and the United States) with
which we are most often compared in that our Parliament,
our courts, and the Waitangi Tribunal conceptualise the
relationship between the Crown (as proxy for the State)
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and Maori as a partnership.” Other countries emphasise
the great power of the State and the relative powerlessness
of their indigenous peoples by placing state fiduciary”
or trust” obligations at the centre of domestic indigen-
ous rights law. Not so New Zealand. Here we emphasise,
through the partnership symbol, that our indigenous law
is built on an original Treaty consensus between formal
equals. We do of course have our own protective prin-
ciples that acknowledge the power asymmetry between
Maori and the British empire in 1840 and between
Maori and the post-colonial State today.” But, while pro-
tecting the interests of a less powerful group is an objec-
tive of our Treaty law, it is not the framework. Partnership
is New Zealand’s framework because of our history since
1840 and the important role Maori play in contemporary
national life. There is no sign that this role will diminish.
On the contrary, the signs are that it will grow and the
partnership framework will endure. It is evolving as New
Zealand evolves. There are signs it is changing from the
familiar late-twentieth century partnership built on the
notion that the perpetrator’s successor must pay the vic-
tim’s successor for the original colonial sin, into a twenty-
first century relationship of mutual advantage in which,
through joint and agreed action, both sides end up better

The Treaty of Waitangi Act 1975. The Act established the Waitangi
Tribunal and empowered it to inquire into claims of Treaty breach and
to make recommendations to the Crown on the practical application of
the Treaty.

IN.2.2

off than they were before they started. This is the Treaty of
Waitangi beyond grievance.

Are we ready yet to begin work on this new more nor-
malised relationship? Are we ready yet to perfect this
Treaty partnership? Stripped of all its baggage, that is the
real challenge posed by the Wai 262 claim.

IN.2.2 Wai 262

The Wai 262 claim is a label under which certain claims
of six iwi are brought. The iwi are Ngati Wai of the
Whangarei area; Ngati Kuri of the Parengarenga and Te
Rerenga Wairua areas; Te Rarawa of North Hokianga;
Ngati Porou of the East Coast; Ngati Kahungunu of
Hawke’s Bay and Wairarapa; and Ngati Koata of the
northern South Island.

The Wai 262 claims are not the orthodox territorial
claims in which iwi negotiate with the Crown to reach full
and final settlements. Rather, these claims ask novel ques-
tions about who owns or controls three things:

» matauranga Maori (which, as we said earlier, refers
to the Maori world view, including traditional cul-
ture and knowledge);

» the tangible products of matauranga Maori - trad-
itional artistic and cultural expressions that we will
call taonga works; and

» the things that are important contributors to matau-
ranga Maori such as the unique characteristics of
indigenous flora and fauna - what we call taonga
species — and the natural environment of this coun-
try more generally.

In essence, the Wai 262 claim is really about who (if
anyone) owns or controls Maori culture and identity.
The claimants fear that in complex, modern, and glo-
balised New Zealand, the taonga that they say are inte-
gral to Maori culture and identity are subject to too many
outsider rights and too few Maori rights. They say their
language, symbols, stories, songs, and dances have been
commodified by people who have no traditional claim
to them. They say the native flora and fauna upon which
their culture and identity are built have been controlled,
modified, and privatised by people, companies, or gov-
ernment agencies who have no affinity with those things,
and they complain that Maori now must seek Crown per-
mission even to gain access to or use them for cultural
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Haana Murray (right) and her daughter, Merereina Uruamo, at a Tribunal
site visit to Parengarenga Harbour, June 1998.

purposes. The claimants say they have no control over the
physical and spiritual well-being of the lands and waters
in their traditional territories. They say that their trad-
itional healing practices were actively suppressed by the
Tohunga Suppression Act and the Crown still offers them
no real support. They say the Crown has taken direct
ownership and control of matauranga Maori through its
various agencies, and Maori have been excluded.

It will be appreciated therefore that our inquiry was not
just novel but very broad. It covered areas of government
and private sector activity from intellectual property
rights, including gene-based patents, to bioprospecting,
genetic modification, the administration of the conserva-
tion estate, local government and environmental regula-
tion, traditional Maori systems of health and healing,
and te reo Maori. The inquiry also covered all govern-
ment activity in which the Crown controlled matauranga
Maori. Within this rubric were agencies operating in the
areas of arts, culture, heritage, broadcasting, education,
and science. And it even explored the role Maori should
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play in the process by which New Zealand enters into
international treaty commitments.

Thus, although there were six claimant iwi, in truth all
iwi have an interest in the Wai 262 claim, and it is import-
ant that the claim be seen as brought by the six claimant
iwi for themselves and for all other iwi.

The Crown was, of course, the respondent in all claims,
but as the foregoing list indicates, we did not hear only
from core Crown agencies. We heard also from inde-
pendent Crown agencies such as the New Zealand Quali-
fications Authority, the Museum of New Zealand Te Papa
Tongarewa (Te Papa), and the like; Crown-owned com-
panies such as Television New Zealand, Crown research
institutes (all but one of them, as it turned out), and rep-
resentatives of the university system.

In fact, ours was the Waitangi Tribunal’s first whole-
of-government inquiry. This reminded us that the claim-
ants’ issue categories did not match the work boundaries
separating government or government-related agencies.
For example, the claimants’ concerns in respect of the
protection of their traditional artistic or taonga works
cross mandate demarcation lines between the Ministry
of Economic Development and the Intellectual Property
Office of New Zealand, the Ministry of Culture and Heri-
tage, Archives New Zealand, Te Papa, private and state-
owned broadcasters, the Ministry of Education, Creative
New Zealand, and Te Puni Kokiri. If the Crown is to make
useful policy responses to these concerns there will need
to be co-ordination between agencies that do not often
work together. We will address this co-ordination theme
in chapters 2, 6, and 7.

The breadth and novelty of the claim also gave rise
to extensive individual and private sector involvement.
We heard from scientists, teachers, and artists, and such
varied organisations as Horticulture New Zealand, the
Nursery and Garden Industry Association, the Institute
of Patent Attorneys, Genesis Research and Development,
the Designers’ Institute of New Zealand, the Federation of
Maori Authorities, and many more.

Engagement from so many private sector interests
confirmed that this claim affects all New Zealanders, and
that there are other rights and interests to be borne in
mind beyond those contained within the Crown-Maori
partnership. Being so mindful, we have tried wherever
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possible to find ways to avoid conflict between Maori
and other interests. And if avoidance has not been pos-
sible, then we have looked for mechanisms to manage the
conflict transparently, honestly, and efficiently. Our rec-
ommendations in chapters 1, 2, and 3 particularly reflect
these objectives.

If claimant argument had a consistent theme, it was
that they felt frozen out of the contest for consideration
of their needs at times when, in their view, legal or policy
decisions threatened their taonga. They said the interests
of kaitiaki were either invisible to those with the power,
or so diluted that they were easily overpowered by other
considerations. Thus, the claimants said when copyright
owners published taonga works, they could disregard
any kaitiaki concerns, and when patent owners devel-
oped products using matauranga Maori or taonga species,
kaitiaki had no ability to intervene. Similarly, the claim-
ants argued, conservation trumped kaitiakitanga in the
administration of the conservation estate and orthodox
medicine trumped rongoa in Maori health strategies.

As will be seen in the chapters to follow, we do not
always agree with the way the claimants framed this prob-
lem, but where we do, we look for ways in which the pri-
orities of kaitiaki can be relocated from the margins of
legal or policy discourse to the centre, where they can be
properly and transparently weighed against other con-
siderations. Sometimes our recommendations are pro-
cedural - a simple requirement on the Crown to notify
or consult with kaitiaki; sometimes we recommend that
new substantive standards be introduced - for example,
positive obligations on Crown agencies to explore part-
nership opportunities with kaitiaki; and sometimes we
recommend statutory decision-makers should change
- whether by vesting power directly in kaitiaki in some
cases or by the creation of new partnership mechanisms.

In all cases, the innovations we recommend are
designed to express the new generation of Treaty partner-
ship in which Maori have a meaningful voice in the ongo-
ing fate of their taonga, and the partnership itself is not
static but is being constantly rebalanced.

That brings us to what this report is not. It is not a
review of New Zealand’s current constitutional arrange-
ments or the place of the Treaty of Waitangi in those
arrangements. Some of our recommendations will, if
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taken up, lead to greater Maori decision-making power
or influence over matauranga Maori issues. That is their
point. But we do not see it as our role to consider issues
beyond those put on the table by the claimants either
expressly or by necessary implication. The broader ques-
tion of constitutional arrangements is for another forum
at another time.

In our introduction to Te Taumata Tuarua, we describe
in some detail the history of the claim, the proceedings
of our inquiry, and some methodological issues relating
to the report. That account is absent from Te Taumata
Tuatahi, but otherwise the two levels of the report pro-
ceed in the following order.

In chapter 1, we consider the question of the Maori
interest in taonga works — the unique artistic and intel-
lectual expressions of te ao Maori that include the work
of weavers, carvers, tohunga ta moko, writers, musicians,
and others — and their associated matauranga Maori.
We also explore the development and nature of New
Zealand’s intellectual property law — particularly copy-
right and trade marks - and consider whether the system
accommodates the interests of kaitiaki of taonga works
and matauranga Maori. We discuss how conflicts between
the interests of kaitiaki and of others can be balanced and
resolved, and recommend a set of reforms designed to
strengthen protections for kaitiaki in accordance with the
principles of the Treaty of Waitangi without unduly inter-
fering in the interests of other right holders.

In chapter 2, we turn to the Maori interest in the genetic
and biological resources of taonga species — the flora and
fauna with which Maori have developed intimate and
multifaceted relationships over 40 or so generations.
These species, and their associated matauranga Maori,
are now of increasing interest to scientists and research-
ers in New Zealand and elsewhere, and the claimants
were concerned that their relationships with the species
would be damaged or undermined, or just treated as irrel-
evant. The chapter focuses on three related subject areas
- bioprospecting, genetic modification, and intellectual
property (particularly patents and plant variety rights) -
and we recommend a set of reforms applicable to each of
them. As for taonga works, these reforms are designed to
balance the interests of kaitiaki with other right holders in
accordance with the principles of the Treaty.
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Kowhaiwhai and painted wood figures on the rafters and ridge pole of
Tamatekapua meeting house at Ohinemutu. Chapter 1 of this report
examines the Maori interest in taonga works such as kowhaiwhai.

In chapters 3 and 4, we consider Maori interests in the
environment. These, of course, centre around relation-
ships between kaitiaki and the various taonga - land-
forms, waterways, plants, wildlife, and so on - among
which Maori culture evolved. Chapter 3 concerns those
aspects of the environment that are controlled by the
Resource Management Act. There, we recommend
reforms that aim to better protect kaitiaki interests in
accordance with the Treaty, while also acknowledging
that those interests must be appropriately balanced along-
side others as part of any decision-making process.

In chapter 4, our focus is on those aspects of the envir-
onment that the Department of Conservation manages
for conservation purposes - including land, flora and
fauna, and marine reserves. In this chapter, we also rec-
ommend reforms aimed at better protecting kaitiaki
interests. In doing so, we acknowledge that the overriding
interests are those of the environment.

In chapter 5, in response to claimant concern princi-
pally about the vitality of tribal dialects, we consider
government support for te reo Maori generally. We
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Henry the tuatara, Southland Museum, Invercargill. Henry is 111 years
old. Chapter 2 considers the Maori interest in the genetic and biological
resources of taonga species.

particularly examine the work of agencies mainly respon-
sible for the Crown’s Maori Language Strategy, Te Puni
Kokiri, and the Ministry of Education. In carrying out
this assessment we necessarily first consider the current
health of te reo. We recommend far-reaching reforms that
reflect the near-crisis we identify in the language’s for-
tunes.” These recommendations are provisional only, for
reasons that we explain in a preface to the chapter.

In chapter 6, we consider the performance of a range of
agencies which hold, fund, or control matauranga Maori
as a core part of their business and, as such, are practic-
ally in the de facto role of kaitiaki. The activities of these
dozen or so agencies range across the areas of arts, cul-
ture, heritage, broadcasting, education, and science. We
recommend the steps these agencies need to take both
to establish effective working partnerships with Maori
in decision-making over their areas of matauranga and
to align work programmes better amongst themselves to
ensure sector-wide co-ordination.

In chapter 7 we consider the Governments support
for rongoa Maori, or Maori traditional healing. We first
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Tai in a kowhai tree. This report considers Maori kaitiaki relationships Maori language session, Wellington, 1981. Chapter 5 discusses
with indigenous flora, fauna, and the environment in the context of government support for te reo Maori.

resource management (chapter 3) and conservation (chapter 4).

A korowai (cloak) held in Te Papa’s collection. Chapter 6 examines
the activities of government agencies which hold, fund, or control Manuka, an important medicinal plant for Maori health practitioners. In
matauranga Maori. chapter 7, we examine the government’s support for rongoa Maori.
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Key CONCEPTS

Throughout this report, readers will encounter certain concepts
that are fundamental to the Maori culture. We introduce those
concepts here. This is not intended to be an academic analy-
sis, nor an attempt at formal definition. Where definitions are
needed, we have provided them in the body of the report where
fuller explanations can be provided in their proper context.
What we provide here is a primer aimed at introducing readers
who may not have previously encountered these concepts.

The Wai 262 claim is about matauranga Mdori, but what is
that? ‘Matauranga’ derives from ‘matau;, the verb ‘to know"
‘Matauranga’ can be literally translated as ‘knowing’ or ‘knowl-
edge’ But ‘matauranga’ encompasses not only what is known
but also how it is known — that is, the way of perceiving and
understanding the world, and the values or systems of thought
that underpin those perceptions. ‘Matauranga Maori’ therefore
refers not only to Maori knowledge, but also to the Maori way
of knowing. This, as we will explain below, differs in fundamen-
tal ways from the Western systems of thought that underpin
much of the law and policy that concerned the claimants.

We have explained elsewhere in this introduction how
matauranga Maori was a product of the interaction between
the culture of settlers from Hawaiki and the environment of
Aotearoa. Matauranga Maori incorporates language, whaka-
papa, technology, systems of law and social control, systems of
property and value exchange, forms of expression, and much
more. It includes, for example, traditional technology relating
to food cultivation, storage, hunting and gathering. It includes
knowledge of the various uses of plants and wildlife for food,

examine the only historical issue covered in the report,
the passage and subsequent impact on rongoa of the
Tohunga Suppression Act 1907. Having done so, and
found that the legislation breached the Treaty but could
not suppress the practice of rongoa, we then turn to the
Government’s current support. We suggest that the nar-
row-minded scepticism that saw no value in Maori cul-
tural attitudes to health, and which led to the Tohunga
Suppression Act, may still influence decisions today. That
is because there is no urgency to develop rongoa services,
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medicine, ritual, fibre, and building, and of the characteristics
and properties of plants, such as habitats, growth cycles, and
sensitivity to environmental change. It includes systems for con-
trolling the relationships between people and the environment.
And it includes arts such as carving, weaving, ta moko (facial
and body tattooing), the many performance arts such as haka
(ceremonial dance), waiata (song), whaikarero (formal speech-
making), karanga (ceremonial calling or chanting), and various
rituals and ceremonies such as tangihanga, tohi (baptism), and
pure (rites of cleansing).

We address different types of matauranga in different parts
of this report. Chapter 1, for example, concerns what we call
taonga works — that is, all of the technologies and arts associ-
ated with traditional Maori life. Specifically, this chapter consid-
ers the adequacy of New Zealand’s intellectual property frame-
work for protecting Maori interests in these taonga. Chapter 2
concerns knowledge of plants and wildlife, including taxonomy,
and the genesis and special characteristics of each species.
Chapters 3 and 4 concern Maori systems of environmental and
cultural landscape management. Chapter 5 concerns te reo
Maori, including tribal dialects. Chapter 6 is about agencies
with core responsibilities towards matauranga Maori, includ-
ing museums and archives, libraries, broadcasters, and agencies
with responsibilities for education, science, and arts and culture.
It therefore considers the full wide range of matauranga Maori.
Chapter 7 concerns rongoa (traditional healing).

But none of these aspects of matauranga can be under-
stood in the deep way that this claim requires unless there is

despite the benefits they are likely to bring in the prevail-
ing contemporary Maori health crisis. We recommend
ways in which the Crown can rectify this.

In chapter 8, we consider the Crown’s policies and
processes for engagement with Maori over entering into
international instruments, both binding and non-binding,
on New Zealand laws and policies that affect matauranga
Maori. Substantive issues relating to international instru-
ments and their effects are considered in the relevant
chapters (such as chapters 1 and 2). In chapter 8, we ask
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also understanding of the values or principles that encompass
them. Of these, the defining principle is whanaungatanga, or
kinship. In te ao Maori, all of the myriad elements of creation —
the living and the dead, the animate and inanimate — are seen
as alive and inter-related. All are infused with mauri (that is, a
living essence or spirit) and all are related through whakapapa.
Thus, the sea is not an impersonal thing but the ancestor-god
Tangaroa, and from him all fish and reptiles are descended. The
plants of Aotearoa are descendants of Tane-mahuta, who also
formed and breathed life into the first woman, and his brother
Haumia-tiketike. The people of a place are related to its moun-
tains, rivers and species of plant and animal, and regard them
in personal terms. Every species, every place, every type of rock
and stone, every person (living or dead), every god, and every
other element of creation is united through this web of com-
mon descent, which has its origins in the primordial parents
Ranginui (the sky) and Papa-tu-a-nuku (the earth).

This system of thought provides intricate descriptions of the
many parts of the environment and how they relate to each
other. It asserts hierarchies of right and obligation among them:
humankind, for example, has dominion over plants because
whakapapa tells of the victory of Ti-mata-uenga over his
brother Tane-mahuta. These rights and obligations are encom-
passed in another core value — kaitiakitanga. Kaitiakitanga is the
obligation, arising from the kin relationship, to nurture or care
for a person or thing. It has a spiritual aspect, encompassing
not only an obligation to care for and nurture not only physical
well-being but also mauri.

Kaitiaki can be spiritual guardians existing in non-human

whether Maori have been consulted sufficiently on inter-
national agreements that affected their interests in taonga,
and whether there are circumstances that so affect the
interests protected by the Treaty that they justify a level of
engagement that goes beyond consultation. Having con-
sidered these matters, we recommend reforms.

If there is a consistent theme in both our analysis and
recommendations for reform across such a wide area of
government and private sector activity, it concerns the
fundamental exchange of rights and obligations embodied
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form. They can include particular species that are said to care
for a place or a community, warn of impending dangers and
so on. Every forest and swamp, every bay and reef, every tribe
and village - indeed, everything of any importance at all in te
ao Maori - has these spiritual kaitiaki. But people can (indeed,
must) also be kaitiaki. In the human realm, those who have
mana (or, to use Treaty terminology, rangatiratanga) must exer-
cise it in accordance with the values of kaitiakitanga — to act
unselfishly, with right mind and heart, and with proper proce-
dure. Mana and kaitiakitanga go together as right and respon-
sibility, and that kaitiakitanga responsibility can be understood
not only as a cultural principle but as a system of law.

Finally, where kaitiaki obligations exist, they do so in relation
to taonga — that is, to anything that is treasured. Taonga include
tangible things such as land, waters, plants, wildlife and cultural
works; and intangible things such as language, identity, and
culture, including matauranga Maori itself. In each chapter of
this report, we refer to kaitiaki obligations and the taonga they
relate to. In chapter 1, for example, we refer to specific taonga
works such as haka, moteatea (song poetry), moko, and place
names. All of these are distinct products of matauranga Maori,
and all have kaitiaki whose lineage or calling creates an obliga-
tion to safeguard the taonga and the matauranga that under-
lies it. In chapters 2 to 4, we refer to kaitiaki obligations towards
taonga species such as tuatara, harakeke, kererd, and kiimara.
And so on.

These, then, are the key concepts that readers will encounter
in this report, and the core values that the claimants wish to
protect, preserve, exercise, and have acknowledged.

in the Treaty. As we explained earlier, the Crown, to put
it simply, won the right to govern, but with that right
came obligations - to act reasonably and in good faith,
and to actively protect the Maori interests in taonga.
This exchange is encompassed in the overarching Treaty
principle of partnership. Throughout this report, the
essential questions that arise are about the nature of that
partnership, and about where the power lies within it. In
our modern democracy, can the Crown’s right to govern
co-exist with ‘Maori control of taonga in a Maori way,”
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where that is justified? Can we as a nation find a place in
our laws, policies, and institutions for those core Maori
concepts — whanaungatanga and kaitiakitanga? Can the
Treaty relationship evolve from one that is dominated by
grievance to one in which both founding cultures are able
to move forward, secure in their identities and certain
that each has a place in the land they call home?

In this report, we acknowledge that policy setting and
law making is the right - indeed the obligation - of the
duly elected Government of the day. That proposition
has been accepted time and again by the courts, as well
as by this Tribunal. It could hardly be otherwise in New
Zealand’s robust democracy. But it is vital to remember
that the promises made to Maori in exchange for their
acceptance of British government are of the utmost
importance. They are constitutional promises solemnly
made in this country’s pre-eminent constitutional docu-
ment. Like any constitutional rights, they cannot be
set aside except after careful consideration and as a last
resort. They were intended to fetter British and later set-
tler sovereignty.

The most important of the Treaty promises in the
context of this claim was the promise to protect the tino
rangatiratanga of iwi and hapa over their ‘taonga katoa’ -
that is, the highest chieftainship over all their treasured
things. Most speakers of Maori would render this phrase,
tino rangatiratanga, in its Treaty context as a right to
autonomy or self-government. Thus, as this Tribunal has
often said, the sovereignty of the Crown was intended to
be qualified by the Crown obligation to actively protect
Maori rangatiratanga.”

It is no longer possible to deliver tino rangatiratanga
as full autonomy in all cases in which taonga Maori are
‘in play, as it were. After 170 years during which Maori
have been socially, culturally, and economically swamped,
it will no longer be possible to deliver tino rangatiratanga
in the sense of full authority over all taonga Maori. Yet
it will still be possible to deliver full authority in some
areas. That will be either because the absolute importance
of the taonga interest in question means other interests
must take second place or, conversely, because competing
interests are not sufficiently important to outweigh the
constitutionally protected taonga interest.
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Even where ‘full authority’ tino rangatiratanga is no
longer practicable, lesser options may be. Shared deci-
sion-making in the form of partnerships may still be pos-
sible in many, if not most, areas covered by this claim.
Partnerships can themselves be seen as a form of tino ran-
gatiratanga in some circumstances. And in the few cases
where even shared decision-making is no longer possible,
it must always be open to Maori to influence the decisions
of others where those decisions affect their taonga. This
can be done through, for example, formal consultation
mechanisms.

Just what tino rangatiratanga can or should entail must
now depend on the particular circumstances of the case.
As long as law and policy makers keep firmly in mind
the crucial point that the tino rangatiratanga guarantee
is a constitutional guarantee of the highest order, and not
lightly to be diluted or put to one side, we accept that flex-
ibility in approach is both a necessary and a good thing in
today’s circumstances.

The conceptual framework within which these issues
are to be resolved is the Treaty principle of partnership
between the Crown and Maori. It is in this partnership
frame that the Treaty’s essential message of hope is to be
found - a message whose time, we believe, has well and
truly arrived. It reminds us that this country began in
consensus as two peoples, and that now, as many peoples,
must continue on that path. It reminds us also that Kupe’s
people are at the core of New Zealand’s unique identity as
a nation. To acknowledge the importance of Maori cul-
ture and identity to Maori is to acknowledge the import-
ance of this culture and identity to the nation as a whole.
If we are ready to accept this simple fact, we are ready to
perfect the partnership.

Text notes

1. Some say two waka were in fact built as a contest between
Kupe and Turi for the affections of the two daughters of Toto -
Kuramarotini and Rongorongo.

2. Some traditions, such as those of Ngati Kahungunu, say his wife
was Hine-te-Aparangi but we will use, hopefully without causing
offence, the northern tradition with which we are more familiar.

3. Also known as Te Ngahue.
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Most evidence points to Kupe’s ‘Hawaiki’ being somewhere in 12.

the Society Islands of French Polynesia. Pikopikoiwhiti is on the
island of Tahitinui.

Strong Maori traditions in which whales figure as guides and
guardians (kaitiaki) for almost all of the migrating waka are
explicable for this reason.

14.

Michael King’s view is that New Zealand was certainly not
known to Maori as ‘Aotearoa’ in pre-European times, even if
today it certainly is: King, The Penguin History of New Zealand
(Auckland: Penguin Books, 2003), p 42. The publication in 1898
of William Pember Reeves’s general history, The Long White
Cloud: Ao Tea Roa (London: Horace Marshall and Son, 1898),
served in particular to popularise the notion of it as the trad-
itional Maori name for New Zealand. We conclude that Aotearoa
had always been a name for the North Island along with Te Ika

a Maui, even if it did not attach to all islands until well after 15.

European contact.

“Te Ika a Maui’ means ‘Maui’s fish’ - a Hawaikian reference to the
story of Maui fishing up the island, a story that is repeated with
local variations throughout Polynesia.

“Te Waipounamu’ means ‘greenstone water’ — a reference to

the fact that its West Coast rivers are the source of the precious
nephrite jade, although some say it should be Te Wahipounamu
(the place of greenstone). Almost as popular are the two vari-
ations — Te Waka a Maui and Te Waka o Aoraki. Just which of

these four options is correct is the subject of constant and mostly 16.

good-natured debate among Maori.

Anne Salmond identifies the place as Taitapu, but the present- 17.

day tangata whenua say that Taitapu was further south and the
true name for the point of first Maori/European contact was and

is Mohua: Salmond, Two Worlds: First Meetings between Maori 18

and Europeans, 1642-1772 (Auckland: Viking, 1991), pp 8, 73-75.

Morton to Cook et al, ‘Hints offered to the consideration

of Captain Cooke, Mr Bankes, Doctor Solander, and the

other Gentlemen who go upon the Expedition on Board the
Endeavour, 10 August 1768, Ms, Commonwealth National
Library, Canberra (reproduced in ] C Beaglehole, ed, The Journals
of Captain Cook on his Voyages of Discovery (Cambridge:
Cambridge University Press for the Hakluyt Society, 1955), vol,
pp514-519)

See, for example, section 4(2a)(a) of the Treaty of Waitangi Act
1975, which sets out that in making appointments to the Waitangi
Tribunal the Minister of Maori Affairs ‘shall have regard to the
partnership between the 2 parties to the Treaty’. See also New
Zealand Maori Council v Attorney General [1987] 1 NZLR 641
(ca) (the Lands case); Waitangi Tribunal, Report of the Waitangi
Tribunal on the Manukau Claim (Wellington: Government
Printer, 1985), pp 69-70); Waitangi Tribunal, Report of the
Waitangi Tribunal on the Orakei Claim (Wellington: Waitangi
Tribunal, 1987), p210.

13.

IN—-Notes
Guerin v the Queen [1984] 2 SCR 335

United States v Kagama 118 US 375, 384 (1886); Choctaw Nation
v United States 119 US 1, 28 (1886); Felix S Cohen, Handbook
of Federal Indian Law (Florida: Five Rings Corporation, 1986),
PP XXV, 172

See, for example, the preamble to the Treaty, which refers to
Queen Victoria being both:

anxious to protect [the tribes’] just Rights and Property . . .
[given] the great number of Her Majesty’s subjects who have
already settled in New Zealand’ and ‘desirous to establish a
settled form of Civil Government with a view to avert the

evil consequences which must result from the absence of the
necessary Laws and Institutions alike to the native population
and to Her subjects.

The following examples of cases and reports contain the idea

of active protection: New Zealand Maori Council v Attorney
General [1987] 1 NZLR 641 (cA) (the Lands case); New Zealand
Maori Council v Attorney General [1994] 1 NZLR 513 (PC)

(the Broadcasting Assets case); Waitangi Tribunal, Report of

the Waitangi Tribunal on the Motunui-Waitara Claim, 2nd ed
(Wellington: Government Printing Office, 1989), p 53; Waitangi
Tribunal, The Ngai Tahu Report 1991, 3 vols (Wellington: Brooker
and Friend Ltd, 1991), vol 3, pp 830-840; Waitangi Tribunal,
Report of the Waitangi Tribunal on the Te Reo Maori Claim, 4th
ed (Wellington: GP Publications, 1996), p 49

We released this chapter in pre-publication format in October
2010.

Document s4 (Counsel for Ngati Koata, closing submissions, 18
April 2007), p22

Waitangi Tribunal, The Ngai Tahu Report, p 237
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The great and chief end, therefore, of men’s uniting
into common-wealths, and putting themselves under
government, is the preservation of their property.

—John Locke

Me timata mai i te auahatanga a Tane,
I auahatia ai e ia ki te whenua e takoto nei, ko Tiki.

Behold what originates from the creative force of Tane,

who created and sculpted Tiki from the earth itself.
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CHAPTER 1

TAONGA WORKS AND INTELLECTUAL PROPERTY

1.1 INTRODUCTION

1.1.1 Korero tuku iho

Tamatea Pokaiwhenua was one of Aotearoa’s most famous navigators and discoverers in
the generations that followed the great canoe migrations. He travelled most of the coast-
line of these islands, naming as he went. On his way down the east coast he stopped at the
long stretch of sandy beach now known as Porangahau in central Hawke’s Bay, probably
because it was one of the few good landing-places along that coast. The story goes that
he, his brother Uhenga-Ariki, and the crew of his waka became embroiled in a conflict
with those who already lived in that place, and Uhenga-Ariki was killed. In his grief,
Tamatea climbed to the top of a nearby peak and played a lament to his brother on his
nose flute. The tune was so haunting and Tamatea’s grief so complete that the peak from
that moment on came to be known as Te Taumatawhakatangihangakoauauotamateaure-
haeaturipukakapikimaungahoronukupokaiwhenuakitanatahu in memory of the event.'
That name is now famous as the longest place name in the world.

Tamatea’s descendant, Ross Scott, told us of his concern about misuse of that name,
not just in New Zealand but around the world. He seeks protection for it.

Mataora lived in Te Ao Kohatu - the time beyond memory. He ill-treated his wife,
Niwareka, who was the daughter of Uetonga, a great leader of the spirit world - a place
where right forms of behaviour and good values were given great emphasis, and where
people wore on their faces and bodies images that did not wash off. Niwareka fled in
fear and shame to her father’s realm. Mataora, too, travelled to the spirit world to plead
with Uetonga for forgiveness, and to ask that Niwareka be to allowed return with him.
Mataora made Uetonga a promise. He said, ‘If you mark me with the sign of Uetonga it
will show the world that I will live by the values and right behaviours of the spirit people,
and my promise will be as permanent as Uetonga’s mark’ This is the mark we have come
to know as ta moko - the distinctive Maori art form of body tattooing. It is so revered in
Maori culture that some of the chiefs who signed the Treaty of Waitangi in 1840 signed
with their ta moko.

Mark Kopua, a modern tohunga ta moko, spoke to us of his fears about misuse of the
matauranga and tikanga of ta moko, not just in New Zealand but around the world. He
told us that ta moko expresses the wearer’s whakapapa and tribal identity, and said it is
inappropriate for people who do not have these things to wear ta moko.

Te Rauparaha, leader of Ngati Toa Rangatira,” was one of the greatest political lead-
ers and military tacticians this country has produced. But in the early 1800s he was
running for his life. He and his people were being chased through the central North
Island by Ngati Te Aho, and he sought the protection of his distant relative, Te Heuheu

<« Papatuanuku by Robyn
Kahukiwa, 1984. Whakapapa,
the bond of kinship between
people and the environment,
is central to Maori identity:
the land and whakapapa form

and sustain matauranga Maori.

Kahukiwa’s depiction of Papa-
ti-a-nuku reminds us that the

underpinnings of Maori tradition

derive from the land itself.
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Signpost for Te Taumatawhakatangihangakoauauotamateaurehaeaturipukakapikimaungahoronukupokaiwhenuakitanatahu (the signpost uses a variant
spelling). The sign of the country’s longest place name and its history have made it on to Wikipedia. Ngati Kere, who are kaitiaki of the name, have tried
to use intellectual property law to prevent commercial use of the name by non-kaitiaki.

of Ngati Tawharetoa. Te Heuheu sent Te Rauparaha to
Lake Rotoaira, the home of a chief named Wharerangi.
With Ngati Te Aho fast approaching, Wharerangi hid
Te Rauparaha in a kamara pit, then had his wife, Te
Rangikoaea, straddle the pit to conceal him. Te Rauparaha
lay quietly in the pit beneath the kuia while Ngati Te Aho
searched the village. It must be understood that to place a
woman’s genitals above the head of a senior chief was nor-
mally unthinkable, but this action saved Te Rauparaha’s
life. When Ngati Te Aho had passed through Rotoaira
without finding him, Te Rauparaha burst from the pit and
performed the now famous ngeri, which he composed
and exuberantly rendered on the spot in the traditional
Maori way.’ The last stanza of his piece is as follows:

Ka mate! Ka mate!

Ka ora! Ka ora!

Ka mate! Ka mate!

Ka ora! Ka ora!

Tenei te tangata pahuruhuru
Nana i tiki mai whakawhiti te ra
A, hipane, kaupane

Hdpane, kaupane, whiti te ra!
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It is death! It is death!

It is life! It is life!

It is death! It is death!

It is life! It is life!

Here is this hairy person

Who has made the sun shine upon me!

One step up, another step up

One step up, another step up, the sun shines!*

Te Ariki Kawhe Wineera told us of his concerns about
misuse and commercial exploitation of his ancestor’s
composition, both in New Zealand and overseas, without
the consent of Ngati Toa.

1.1.2 What is a taonga work?

Whether it is a story in a name, a visual art form, or a
performance piece, each of these examples is a taonga
work. By that we mean it is two things - first, it is a crea-
tion of the pre-existing and distinctive body of know-
ledge, values, and insights we call matauranga Maori.
Secondly, it is a result of the effort and creativity of actual
people whether in modern times or the distant past. Each
taonga work has kaitiaki - those whose lineage or calling
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TAONGA WORKS

creates an obligation to safeguard the taonga itself and the
matauranga that underlies it. In the case of the name tell-
ing the story of Tamatea’s grief, the kaitiaki are the Ngati
Kere hapu of Porangahau. In the case of Ka Mate, it is
Ngati Toa. For the traditional art of ta moko, the tohunga
themselves are the primary kaitiaki of the matauranga,
although once the ta moko is done, responsibility trans-
fers to the wearer just as it did for Mataora.

There are countless examples of these taonga works.
They include moteatea in their many forms, patere and
karakia, carving, weaving, painting, constructions such as
waka or wharenui and other crafts, stories, and dramatic
and musical works. In Maori thinking, they are the physi-
cal or intellectual products of matauranga Maori made
possible through the medium of human industry and cre-
ativity. As such they usually depend, in the case of physi-
cal taonga works, on access to the traditional resources
necessary to produce them, and on the retention by Maori
of the matauranga in their heads. Similarly, in the case of
written, spoken, or performed taonga works, they depend
on the well-being of the language that is their vehicle - te
reo Maori.

Some taonga works are ancient, others not. But those
who are responsible for safeguarding them, whether or
not they are the original creators of the works, have a very
particular relationship with them. We call this the kaitiaki
relationship. The claimants in this inquiry say that these
relationships must be protected, and that New Zealand’s
intellectual property (1p) law, founded on Western
notions of individual ownership and private property
rights, is inadequate to protect them.

1.1.3 What are intellectual property rights?

The broad term ‘intellectual property rights™ refers to a
group of exclusive rights which the law grants in respect
of specific creations of the human mind. Such creations
include everything from an inventive activity that has
industrial or commercial application, to a work of art or
literature, a symbol, or a design.’ 1p rights do not relate to
the physical machine, painting, book, or logo. Rather they
confer certain rights over use of the invention or expres-
sions reflected in those physical things. The law imposes
important limitations over both the nature of those rights
and the kinds of creations to be protected.

Tohunga ta moko Mark Kopua at work. Mr Kopua advised that the
decision to receive or create ta moko is not made lightly, and involves
careful consideration of the recipient’s whakapapa and relevant tribal
traditions and designs. He noted these designs differ from the kirituhi or
skin etchings that draw on Maori traditions but do not express identity
and tribal culture in the same profound way.

The New Zealand Maoris team perform a haka prior to a match against
the British Lions at Athletic Park in Wellington in 1930. Today, Te
Rauparaha’s Ka Mate is linked with the All Blacks through sustained
performance and marketing. While Ngati Toa are proud of their
ancestor’s work and its place in national life, the iwi has long claimed
that its kaitiakitanga in respect of Ka Mate should be recognised in law.
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Maori Battalion members who had fought
in Greece perform a haka for the King of
Greece at Helwan, Egypt, on 24 June 1941.
On both the battlefield and the sporting
field, the haka has come to symbolise Maori
martial prowess, New Zealand identity, and
team unity.

1.1.4

Broadly speaking, 1P rights were designed to reward
creativity and innovation in science, technology, and
the arts, and to encourage the creator to share his or her
knowledge with the wider community. In return, the crea-
tor receives a bundle of exclusive rights to exploit the cre-
ation or invention for a limited period of time. 1P rights
reward the individual effort of the creator or the inven-
tor and the investment of those who finance such works.
Generally, then, 1p law rests on the theory that creativity
and innovation will suffer without this system of incen-
tive and reward.

The word ‘property’ automatically evokes certain un-
derstandings in Western legal systems. It means that the
owner exclusively controls the use of the respective prop-
erty by excluding others from using it. This is very dif-
ferent from the principle of kaitiakitanga, which tikanga
Maori bestows on kaitiaki who have rights and obliga-
tions in respect of taonga works and/or the underlying
matauranga.

However, 1p rights are never absolute. A balance is con-
stantly being struck between the interests of the creator
or inventor in receiving a fair reward for their creative
efforts, and the interests of the wider community in access
to and use of knowledge. This balance is maintained by
a series of limitations on and exceptions to 1P rights (for
example, the limited duration of rights, limitations as to
subject matter, and uses of 1p-protected materials that are
statutorily permitted).

Both sides of the equation are recognised in the Uni-
versal Declaration of Human Rights, which provides that
‘Everyone has the right to the protection of the moral and
material interests resulting from any scientific, literary or
artistic production of which he is the author. But it also
provides that ‘Everyone has the right freely to participate
in the cultural life of the community, to enjoy the arts and
to share in scientific advancement and its benefits’ We
will return to this crucial balancing process below.

1.1.4 What are the issues?

At heart, our discussion in this chapter focuses on the ‘fit’
between the obligations of kaitiaki in respect of taonga
works and matauranga Maori on the one hand, and the
requirements of New Zealand’s 1P laws on the other. One
of the fundamental questions the claimants raised was
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Te Winika, a treasured Tainui
waka, which was gifted to the
city of Hamilton by Te Arikinui
Dame Te Atairangikaahu, the
Maori Queen, as a symbol

of partnership and goodwill.
The waka taua or war canoe
demanded technical mastery
in the arts of carving and
handling. Like whare tupuna,
they represent and extend

a community’s mana.

whether the 1P system should recognise kaitiakitanga in
respect of taonga works and matauranga Maori. They
were concerned that aspects of 1p such as copyright and
trade marks are not equipped to cater for the protection
of the kaitiaki relationship with taonga works and matau-
ranga Maori. That, they said, is particularly apparent
when those works are used in a culturally offensive way
by non-kaitiaki, or when non-kaitiaki claim 1p rights over
particular taonga works and derive commercial benefit
from them. The question that arises in the latter case is
whether kaitiaki should be involved in this process and,
if so, to what extent. And what, too, of the participation
of kaitiaki themselves in the exploitation of taonga works
and matauranga Maori?

The Crown, for its part, acknowledged that Maori have
longstanding and special associations with taonga works
and their associated matauranga Maori, but argued that
most of the current settings of New Zealand’s 1P law
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accommodate the Maori interest sufficiently. The Crown
argued that to provide special protection for the Maori
interest in taonga works would stifle innovation and
deprive others of access to the knowledge and ideas which
underpin or inspire the creation of new works.

We acknowledge that for all their differences in per-
spective, there was a great deal of good-will among the
parties. Perhaps that is because all of them recognised that
both 1p law and tikanga Maori share a common interest
in the growth of culture and identity. The guiding princi-
ples of kaitiakitanga on the one hand and property on the
other can be seen as different ways of thinking about the
same issue. In this context, they are the ways in which two
cultures decide the rights and obligations of communities
in their created works. Kaitiakitanga focuses on obliga-
tions and relationships (arising from kinship); property
focuses on the rights of owners. Central to this chapter,
therefore, is the question of whether and how the interests
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of kaitiaki in taonga works and matauranga Maori might
be protected within or alongside the 1p framework.

1.1.5 The internationalisation of 1P law

Historically, international law has influenced the devel-
opment of domestic 1P regimes, and New Zealand is
no exception. The international 1P agreements that are
most relevant to taonga works and matauranga Maori
are the Paris Convention for the Protection of Industrial
Property (1883), the Berne Convention for the Protection
of Literary and Artistic Works (1886), and the 1994 Agree-
ment on Trade-Related Aspects of Intellectual Property
Rights (TRIPS Agreement).

The TRIPS Agreement provides the most extensive
global regulation of 1p rights. It establishes minimum
standards of protection in several areas such as copy-
rights, trade marks, geographical indications, industrial
designs, patents, and plant variety rights that all mem-
bers of the World Trade Organization must comply with.
However, it allows member states to provide protec-
tions that are greater than or additional to those mini-
mum standards. Consequently, it is said that the TRIPS
Agreement imposes a floor, not a ceiling, on 1p law.

The TrRIPS Agreement is administered by the World
Trade Organization TRIPS Council. Each World Trade
Organization member State (there are currently 153, rep-
resenting more than 95 per cent of total world trade) has
to bring its national law in line with the TRIPS standards.
For our purposes it is important to understand that the
TRIPS Agreement provides the basic framework for New
Zealand’s domestic 1p law. We will return to it, and to
other elements of the international debate around the pro-
tection of indigenous interests, in section 1.5.5. Meantime,
we will summarise some of the major elements of New
Zealand’s domestic 1P regime as they relate to the protec-
tion of taonga works and matauranga Maori.

1.2 COPYRIGHT, TRADE MARKS, AND RELATED
RIGHTS IN NEW ZEALAND

1.2.1 Copyright

Copyright relates to literary works (for example, nov-
els, poems, plays, computer programs, databases, films,
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musical compositions) and artistic works (for example,
paintings, drawings, photographs, sculpture, and archi-
tecture). Copyright does not have to be registered. Rather,
it vests in an author as soon as a work is created, provided
that work:

» falls within one of the categories of copyright work

listed in section 14 of the Copyright Act 1994;

» is original; and

» is written, recorded or fixed in some material form.

Provided these criteria are satisfied, rights to exploit
the work will vest in the copyright owner for a limited
period.® Copyright law protects the expression of facts
and ideas, not the ideas and facts themselves. Hence,
copyright does not preclude others from using the under-
lying ideas or information contained or expressed in the
copyrighted work.

The Copyright Act confers economic rights and moral
rights. Economic rights allow the copyright owner to
exclude others and thereby control almost all uses, par-
ticularly publishing and copying, of the copyright work.
This enables copyright owners to exploit the value of
the work (for example, by selling, licensing, or assigning
the copyright in full or in part). Moral rights protect the
integrity of the relationship between the author and his
or her work. They include, for example, rights of attribu-
tion and protection against derogatory treatment.” Unlike
economic rights, these rights cannot be sold or licensed,
but they can be (and frequently are) waived in commer-
cial transactions.

Even if a work qualifies for copyright protection, rights
are limited because of the general public’s need to access
and use knowledge and information.

The Copyright Act allows a considerable number
of permitted uses of copyrighted works - for example,
for research or private study, or for criticism, review, or
various educational purposes. Another exception allows
publication of images of buildings or three-dimensional
artistic works (such as a building or sculpture) that are
permanently fixed in a public place. This exception there-
fore applies to some whare whakairo and other publicly
displayed copyrighted taonga works. Taonga works that
are displayed in a public place but not protected by copy-
right can be freely copied anyway.
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As we have said, all of these permitted uses are the
result of a balancing process between the interests of the
work’s creator in being rewarded for his or her creative
endeavours, and the public interest in free access to and
use of such materials.

1.2.2 Other copyright-related rights
(1) Performers’ rights
The Copyright Act provides independent rights to the
performers of copyrighted works. Performances include
dramatic performances, musical performances, readings
and recitations of literary works, and performances of a
variety act. The Act provides performers with certain lim-
ited rights to control the public use of their performance.
Performers’ rights are infringed if a performance, or a
substantial part of it, is recorded or played in public for
non-private purposes without the performer’s permission.
As with copyright, performers’ rights are not absolute,
and certain acts in relation to a particular performance
are allowed, for the sake of the public interest, without the
performer’s consent. These include, for example, the play-
ing of a sound recording or film for educational purposes.
Performers’ rights subsist until 50 years from the end
of the calendar year in which the performance takes
place. Performers’ rights recognise only the interests of
the individual performer. Collectively held or commu-
nal performers’ rights are not recognised, and perform-
ers in New Zealand are not awarded moral rights in their
performance.

(2) Registered design rights

Under the Designs Act 1953, designs that are registered at
the Intellectual Property Office are specifically protected
for a period of 15 years. For a finished product to qual-
ify for a registered design right, it must have features of
shape, configuration, pattern, or ornament applied to an
article through an industrial process. It also must ‘appeal
to the eye’ and it must be new or original.® For example,
Lego bricks, the shape of furniture, or the way in which a
chocolate bar is wrapped and presented can qualify for a
registered design right. Registration confers ‘the exclusive
right in New Zealand to make or import for sale or for use
for the purposes of any trade or business, or to sell, hire,

36

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

or offer for sale or hire, any article in respect of which the
design is registered’’

1.2.3 Trade marks, geographic indications, and

other protections

(1) Trade marks

Trade marks are called signs in trade mark law. They can
be words, logos, symbols, or even shapes. When such
signs identify the source of products or services, so that
consumers can distinguish products or services from
different providers, the sign can be registered as a trade
mark.

Taonga works have been used by private businesses as
trade marks for some time. Variations of taonga works
are particularly common trade marks in modern New
Zealand commerce. The Air New Zealand representation
of the traditional pitau or koru in its livery is perhaps the
most celebrated example of this, but there are countless
others.

Trade mark protection prevents people and businesses
from freeloading on the reputation of others. It also pro-
tects consumers from being deceived into thinking a
product is genuine when it is not, or comes from a par-
ticular place when it does not. Unlike the limited life of
copyright, once a trade mark is registered under the Trade
Marks Act, it can remain registered indefinitely.

The Commissioner of Trade Marks must refuse an
application for registration of a trade mark if:

» its use would be likely to deceive or cause confusion;

or

» its use is contrary to New Zealand law; or

» its use or registration would, in the opinion of the

commissioner, be likely to offend a significant sec-
tion of the community, including Maori.

All trade mark applications that involve a Maori word,
image, or text (‘Maori sign’) are referred to the Maori
trade marks advisory committee established under sec-
tion 177 of the Act. The committee’s function is to advise
the Commissioner of Trade Marks whether the proposed
use or registration of a Maori sign is, or is likely to be,
offensive to Maori.” The advice of the committee is not
binding on the commissioner.

There is a category of trade marks which owners can
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An Air New Zealand Boeing 777 with Bernard Roundhill’s koru on its tail. Roundhill’s design is one of the country’s best-known trade marks. The Maori
Trade Marks Advisory Committee assesses the use of Maori imagery in commerce at the request of the Commissioner of Trade Marks.

use to protect quality and authenticity for more than one
trader. The matter of authenticity arises in the sale, manu-
facture, and representation of poor copies of Maori carv-
ings or adornments, among them copies of taonga works
that are made in China and shipped to New Zealand for
sale in souvenir shops. In order to recognise and promote
authentic Maori art and artists, the Toi Tho ‘Maori-made’
mark is available to some 215 Maori artists.”

(2) Geographical indications

Geographical indication systems register a geographical
name for use in relation to a particular product, because
the place has over time developed a reputation in respect
of the quality of the product. Geographical indications
(names connected to a place, in lay language) do not usu-
ally qualify for trade mark protection because they do not

distinguish one trader’s goods from another, but may be
used by any producer of a product from a particular geo-
graphical area.

In 2006, legislation was passed to create the basis for
registering geographical indications limited to wines
and spirits where a given quality, or reputation, or other
characteristic of the wine or spirit is attributable to its
geographical origin.” The law of ‘passing off, which may
prevent a person who is not associated with a geographi-
cal area from representing that their products come from
that area, potentially provides protection for geographi-
cal indications in some circumstances. For example, the
Court of Appeal has held under the law of passing off that
sparkling wine that does not come from the area of France
known as Champagne, and is not made according to the
champagne method, cannot be labelled champagne.*
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The claimants seek protection for Maori geographical
names, particularly where the name has all the attributes
of a taonga work. The system for registered geographical
names would not provide this protection.

(3) The protection of flags, emblems, and names

Under the Flags, Emblems, and Names Protection Act
1981, certain names and symbols are absolutely and per-
petually protected, either to prevent the impersonation
of those exercising public authority or, more relevantly,
because the names and symbols are national cultural
icons. These include the flag of New Zealand, various
emblems, insignia, and governmental names. A range of
purpose-made statutes also protect certain names against
misuse. Examples include a prohibition on the use of
‘Te Papa Tongarewa’ for registration, incorporation, and
commerce in section 23 of the Museum of New Zealand
Te Papa Tongarewa Act 1992.

(4) Images of people

1P law generally does not provide protection for use of
images of people unless, coincidentally, those images are
copyright works or trade marks themselves. A photo-
graph may be a copyright work, but any rights in the pho-
tograph are owned by the copyright owner, who is often
not the person in the image. The Copyright Act does pro-
vide a limited privacy-style right to people whose images
are in commissioned photographs, but this does not apply
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Ipu (bowls) by Manos Nathan.
Nathan, an established artist
whose work is held around the
world, is registered under the Toi
lho scheme for the promotion of
authentic Maori art and artists.
Nathan draws both on the design
and symbolism in the customary
Maori art forms of carving, ta
mobko, ta niko, and tukutuku and
on the allegory and metaphor
found in pakiwaitara, parakau,
and pépeha (folklore, myths and
legends, and proverbs) in the
creation of his clayworks.

to photographs taken in public, photographs taken before
the 1994 Act came into force, or photographs that are out
of copyright. So if, for example, a person’s image is used
because of its ‘Maoriness, the law does not prevent this —
although we note that if an image is offensive it may not
be registered as a trade mark (see discussion above).

Several claimants told us of their concern about pho-
tographs of Maori being used in a commercial context
without permission. In one instance, we were told of por-
traits of tipuna for sale in an antiques shop; in another
instance, a claimant had seen such a portrait used on a
biscuit tin. The association of taonga and food is highly
offensive.

1.2.4 The public domain
In order to safeguard the flow of ideas and to ensure that
new works can be created, the 1P system aims to ensure
that information and knowledge are available for anyone
to use even when that information or knowledge is con-
veyed through, for example, a copyright work. This is why
copyright has permitted acts, and trade marks can be used
in non-commercial ways by third parties. The 1p system
also aims to ensure that the specific expressions of knowl-
edge and information which it protects are at some stage
available for others to incorporate into new creations.
This free zone is often referred to as the commons or
the public domain. It is generally defined as encompassing
that vast body of information, knowledge, and creative or
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inventive works that has never been or is no longer pro-
tected by 1p rights. It is freely available for the public to
use as they wish. The public domain is the flip-side of the
private rights created in the system of 1p law, and its exist-
ence is essential to the proper functioning of that system.

1.2.5 Summary: the intellectual property system and
the kaitiaki interest
The boundaries of 1p law are the result of a balancing pro-
cess based on policy choices and priorities about what to
give property rights over and what to allow free use of.
There is a wide gap between the protections kaitiaki
seek in respect of taonga works and matauranga Maori,
and those that are offered by copyright and trade mark
law - though it should be noted that we have by no means
given a complete picture of the full range of those laws’
requirements. For example, kaitiaki have perpetual rela-
tionships with taonga works. By contrast, 1p rights are
granted only for a limited period of time. A copyright
holder controls a copyright work only for one or two
generations. Oral traditions, including whakapapa, tradi-
tional korero, or moteatea (song-poems), will not qualify
for copyright because they will fail the requirement that
they must be fixed in material form. Importantly, the 1p
system does not provide kaitiaki with the means to pre-
vent uses of taonga works that are culturally offensive.
The Trade Marks Act does not address the kaitiaki rela-
tionship with taonga works and matauranga Maori either.
The Maori trade marks advisory committee provides
advice to the commissioner as to the offensiveness of a
specific sign, but this advice is non-binding. Protection in
respect of geographical indications is also limited. If the
2006 Act comes into force it will be limited to the use of
place names in the sale of wines and spirits. Place names
that are descriptive or generic in nature cannot be regis-
tered as trade marks because they are not distinctive.
Most importantly, 1P law provides no protection for
ideas. It protects only the fixed products of those ideas.
For example, the content of a book and the way it is
expressed attracts copyright, but the ideas contained in
it do not - the ideas can be taken up and used or devel-
oped without the consent of the original author. Kaitiaki,
however, are as concerned about the integrity of the
matauranga Maori underlying the work as they are about
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the work itself. They want to control the use of both the
taonga work and the matauranga Maori that created
it. They consider it their role to prevent misuse of the
matauranga Maori as well.

In summary, 1P law protects the kaitiaki interest in
matauranga Maori or taonga works only to a limited
extent. It does so only when those things fall within and
meet specific requirements of certain categories of 1p
law, and even then sometimes only for a limited period
of time. Specifically, taonga works and matauranga Maori
are left without protection because the law does not rec-
ognise the perpetual nature of the kaitiaki relationship
with them. Nor does 1P law support kaitiaki in their role
as the guardians of matauranga Maori - a role that carries
particular responsibilities and obligations to safeguard
and protect the integrity of their taonga. Notably, 1p law
does not protect taonga works and matauranga Maori
from inappropriate or offensive use by third parties.

1.3 CLAIMANT, CROWN, AND INTERESTED PARTIES’
CONCERNS

1.3.1 The claimants’ concerns

The claimants expressed concern about a range of issues
that can be broadly characterised as relating to the misuse
and misappropriation of taonga works and matauranga
Maori by non-kaitiaki, and to the inability of kaitiaki to
benefit commercially from the use of their own cultural
creations when they wish to do so in accordance with
their tikanga.

Kaitiaki want to protect the integrity of their taonga
works and matauranga Maori, and argued for a legal
regime that prohibits the offensive treatment of them -
for example, as illustrations on food packaging, tea tow-
els, and cooking utensils. The Crown, they argued, has
already gone some way to accepting this by establishing
the trade marks advisory committee to advise the Com-
missioner of Trade Marks whether a proposed trade mark
application is offensive to Maori. Kaitiaki want this kind
of protection to be strengthened and broadened to cover
all taonga works and matauranga Maori.

The second matter of concern to the claimants was that
non-kaitiaki are able to acquire rights in taonga works and
matauranga Maori without the consent of, or any benefit
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to, kaitiaki. Using the republication of the anthropologi-
cal works of Elsdon Best as an example, they pointed out
that third parties can use works and knowledge that are
the creations of Maori culture, and acquire private prop-
erty rights in them. These new right holders may even be
able to exclude kaitiaki from using those works without
permission.”

The claimants accepted that all cultures, including
Maori culture, must grow and develop to survive. There
is much to be gained from encouraging Maori to develop
new taonga works and use matauranga Maori for the
benefit of both the individual creators and Maori culture
generally. But, they argued, the existence of matauranga
Maori and taonga works in the public domain does not
entitle others to use those works or that matauranga in
any way they wish. The evidence of musician and song-
writer Moana Maniapoto addressed this point. She spoke
of how she had copyright protection in her musical works,
but that protection did not extend to the matauranga
Maori in her songs. She regarded such protection as vital
for her people because the matauranga Maori could oth-
erwise be inappropriately used."

Ms Maniapoto stressed that this is not about trying to
hermetically seal Maori culture and prevent others from
enjoying what it has to offer. Rather, it is about recognis-
ing the ongoing nature of the kaitiaki interest in taonga
works and matauranga Maori. This means preventing
others from free-riding on Maori culture by acquiring
private rights in it; and giving kaitiaki control over the
use of taonga works and matauranga Maori and receiving
benefits from any commercial use. That might involve an
acknowledgement of the source of the taonga work and
embodied matauranga Maori, or a financial benefit, or
both.

1.3.2 The Crown’s concerns

For its part, the Crown raised concerns about whether
taonga works can be effectively protected as the claim-
ants wish them to be. The Crown noted the existence of
potentially conflicting interests that are also entitled to
protection, despite the desire of kaitiaki. In particular,
the Crown questioned whether these conflicting interests
could be contained within the same existing framework
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of 1p law without undermining creativity, economic
development, or even the framework itself.

The Crown emphasised the role of 1P law in encourag-
ing economic development. It was particularly concerned
that protecting taonga works and matauranga Maori
might undermine creativity and deter businesses from
investing in New Zealand. It also stressed the impor-
tance of New Zealand’s membership of the World Trade
Organization, and noted that any measures put in place
to protect the claimants’ interests in taonga works and
matauranga Maori must comply with the minimum-
standards-setting TRIPS Agreement (see section 1.5.5).

The essence of the Crown’s argument was that 1P law
has never provided the protections sought by kaitiaki, and
it is simply too late to impose them. A vast store of taonga
works and associated matauranga Maori has already
entered the public domain to be freely accessed by all.
Indeed, the Crown argued, ‘One of the notable aspects of
this claim has been the wealth of evidence of publication
by, or with the assistance, approval or endorsement of
Maori, of material which would fall within the claimants’
definition of matauranga Maori.” Because kaitiaki were
responsible for making such knowledge publicly available,
they must have anticipated it would be used by anyone
who wished to do so. The Crown argued that it is imprac-
tical to impose retrospective controls on that material. In
any case, counsel questioned whether it is even possible
to control access to or repatriate such intangible things as
‘ideas’ and ‘knowledge’ in a free and democratic society.
The Crown said the claimants’ 1p-based claims in respect
of taonga works were in the end utterly unrealistic in the
contemporary world.

1.3.3 The concerns of interested parties

An unprecedented number of third parties showed inter-
est in the Wai 262 claim, including in the area of taonga
works and 1p. Several of them spoke to us about the ways
in which traditional Maori designs and symbols are incor-
porated into contemporary New Zealand art, design, and
architecture. Michael Smythe, speaking for his own com-
pany, Creationz Consultants, as well as for the Design
Institute of New Zealand Incorporated, explained that
Maori imagery is often used by artists and designers as an
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inspiring starting point in the creative process. He argued
this can be seen as a tribute to the country’s cultural and
artistic heritage rather than a blunt form of misappropria-
tion. He provided us with numerous examples of such
works.

Other parties took a rather different view, emphasising
the possibility of offensive outcomes. Victoria Campbell,
a graphic designer and lecturer of Ngati Haua and
Whanganui, raised concerns about Maori designs such
as the koru being used for commercial products includ-
ing underwear and toilet paper. How, she asked, can such
offensive uses be prevented?

The boundaries around what might be called appro-
priate cultural mixing and offensive misappropriation of
Maori designs are not always easy to pin down. For exam-
ple, while some would see a cheap plastic tiki stamped
‘Made in China as culturally offensive, Mr Smythe showed
us examples of the ways in which designers have used tiki
on a range of high-fashion goods from shoulder bags to
tee-shirts, cushion covers, and contemporary jewellery.
He asked: ‘Is this offensive appropriation or celebratory
iconography? Is it okay if it is done by Maori designers
and not okay if it is done by non Maori?’** Rather than
seeing such work as misappropriation of Maori culture,

1.3.3

he described it as ‘an eloquent representation of an inte-
grated bi-cultural nation. He saw no benefit in denying
Pakeha designers the freedom to use Maori imagery in
their work, because this ‘will lead to mono-cultural repre-
sentations of New Zealand in areas such as social services,
tourism and popular culture’”

Similarly, Jacob Scott, a tutor in Visual Arts and Design
at the Faculty of Arts and Social Sciences at the Eastern
Institute of Technology, appearing as a witness for Ngati
Kahungunu, told us how the free flow of ideas contributes
to the development of national culture and identity, and
that both are subject to a constant process of evolution.
All artists, he suggested, use, adapt, and develop the ideas
and works of others. He therefore saw no merit in exclud-
ing Pakeha from using and adapting Maori images and
designs.

However, neither Mr Smythe nor Mr Scott wished to
suggest that those wanting to incorporate elements of
traditional Maori design into their work should ride
roughshod over the values that underpin those traditions.
But, said Mr Smythe, ‘T do believe that “treading on egg-
shells” is as counter-productive as “wading in with hob-
nail boots™** He emphasised the importance of recognis-
ing and respecting the place of traditional Maori design

Logos by Michael Smythe: (from left) Nga Kaupapa Here Aho Fibre Interface; Pacific Enzymes; PrimeHealth; and Designarc. Smythe
considers that ‘biculturalism requires clarity about its components rather than blending’. In regard to the PrimeHealth logo, he consulted
the Maori Language Commission and obtained the views of various iwi. Tangata whenua strongly supported the Maori elements in the design.
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in contemporary art, design, and architecture, but urged
that these elements not be constrained by an overly pro-
tective regulatory regime.

These and other witnesses stressed the need for guid-
ance in this area. Some suggested establishing an acces-
sible consultation body to advise on offensive and inap-
propriate uses of taonga works and matauranga Maori.
Practical guidelines to assist the many designers and art-
ists uncertain about whether and from whom they should
obtain consent to use traditional Maori designs and
motifs would also be welcomed.” In the same vein, the
Design Institute of New Zealand confirmed ‘the necessity
and value of entering consultative processes with kaitiaki
at the point of initiation or conception - in order to hon-
our the role of kaitiaki in allowing them to determine the
extent and nature of any relationship or involvement they
may seek’”

1.4 INTERNATIONAL PROPOSALS FOR THE
PROTECTION OF INDIGENOUS INTERESTS

The issues that arose during our hearings are not unique
to New Zealand. There is vigorous international debate
around them. Internationally, the nature and value of
traditional cultural expressions - what we call taonga
works - have been recognised,” and various international
forums have produced proposals for the protection of
traditional knowledge — what we call matauranga Maori.
The most advanced of these are the draft principles of the
World Intellectual Property Organization’s Intergovern-
mental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore, and the
Declaration on the Rights of Indigenous Peoples, which
the New Zealand Government endorsed in April 2010.
(The Convention on Biological Diversity is also highly
relevant to the protection of indigenous knowledge, but
we deal with this in chapter 2 on the genetic and biologi-
cal resources of taonga species.)

The Intergovernmental Committee has developed
draft principles and objectives for the protection of tra-
ditional cultural expressions and traditional knowledge
- for instance, stories, songs, instrumental music, dances,
plays, rituals, drawings, paintings, sculptures, textiles,
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Attendees watch a briefing on 25 May 2006 by the Secretariat of the
United Nations Permanent Forum on Indigenous Issues. The Secretariat’s
engagement contributed to the eventual passage of the Declaration on
the Rights of Indigenous Peoples.

pottery, handicrafts, and architectural forms. They are
considered to be:

integral to the cultural and social identities of indigenous
and local communities, they embody know-how and skills,
and they transmit core values and beliefs. Their protection
is related to the promotion of creativity, enhanced cultural
diversity and the preservation of cultural heritage.”

The draft objectives proceed on the basis that tradi-
tional cultural expressions and traditional knowledge
have ‘intrinsic value’ not only to indigenous communities
but also to ‘all humanity. According to the draft princi-
ples, the following uses of traditional cultural expressions
by parties other than the traditional owners would be
allowed only with the prior informed consent of the rel-
evant community:

» the reproduction, publication, adaptation, broadcasting,
public performance, communication to the public, distri-
bution, rental, making available to the public and fixation
(including by still photography) of the traditional cultural
expressions/expressions of folklore or derivatives thereof;
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» any use of the traditional cultural expressions/expres-
sions of folklore or adaptation thereof which does not
acknowledge in an appropriate way the community as the
source of the traditional cultural expressions/expressions
of folklore;

» any distortion, mutilation or other modification of, or
other derogatory action in relation to, the traditional cul-
tural expressions/expressions of folklore; and

» the acquisition or exercise of Ip rights over the traditional
cultural expressions/expressions of folklore or adaptations
thereof.”

Having said that the draft objectives and principles pro-
vide a framework for implementation of national laws, we
note they are not intended to be a prescription - they are
intended to be sufficiently flexible for national laws to be
designed to meet local needs as well.

The Intergovernmental Committee’s mandate is to sub-
mit to the 2011 General Assembly of the World Intellectual
Property Organization the text of an international legal
instrument (or instruments) which will ensure the effec-
tive protection of traditional knowledge and traditional
cultural expressions, as well as genetic resources. Whether
any treaty will emerge, and exactly what it will contain,
remain to be seen. The work is controversial and there is
of course no guarantee that any draft will be accepted, but
obviously much progress has been made.

In the context of protection for taonga works and
matauranga Maori, article 31(1) of the Declaration on the
Rights of Indigenous Peoples is of particular relevance,
since it acknowledges that:

Indigenous peoples have the right to maintain, control, pro-
tect and develop their cultural heritage, traditional knowl-
edge and traditional cultural expressions, as well as the
manifestations of their sciences, technologies and cultures,
including human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral tradi-
tions, literatures, designs, sports and traditional games and
visual and performing arts. They also have the right to main-
tain, control, protect and develop their intellectual property
over such cultural heritage, traditional knowledge, and tradi-
tional cultural expressions.

1.5.1

The Declaration also addresses indigenous peoples’
individual and collective rights in respect of their culture,
identity, language, employment, health, education, and
other issues. These principles speak directly to the issues
at the heart of this claim. They provide valuable guidance
on those issues and reflect in many ways the spirit of the
principles of the Treaty of Waitangi.

1.5 THE RIGHTS OF KAITIAKI IN TAONGA WORKS
AND MATAURANGA MAORI

1.5.1 The words of the Treaty of Waitangi

As we have said, one of the essential questions for us is
whether the gap between 1p law and taonga works, includ-
ing matauranga Maori, should and can be bridged. That
is, should the current parameters of the law be expanded
to meet some or all of the desires of the kaitiaki of taonga
works and matauranga Maori? To answer this question,
we start with the Treaty of Waitangi.

There are two basic promises made to Maori in article
2 of the Treaty. In the English text, the promise is to pro-
tect Maori in the exclusive and undisturbed possession of
their properties. In the Maori text, the guarantee is of ‘te
tino rangatiratanga o ratou taonga katoa’ - Maori author-
ity and control over all of their treasured things.

The English text contains the familiar language of
property rights. But it does not sit well with the subject
matter or the modern context. Matauranga Maori cannot
be exclusively ‘possessed’ except perhaps where, for some
special reason, kaitiaki deem it necessary to keep the
matauranga secret. It is a core characteristic of almost all
knowledge that it is shared. It is the sharing of matauranga
Maori - indeed of knowledge generally — that makes it
valuable. Perhaps this is because matauranga and knowl-
edge are both aspects of culture. The same is true of the
individual manifestations of matauranga Maori contained
in the works themselves. Their value is not in excluding
others from sharing them - whether they be moteatea,
haka, whakairo, ta moko, traditional stories, or any other
kind of taonga work. Their value, indeed their point, is
that they be performed, displayed, or shared in some way.
Matauranga Maori and taonga works are not like land or
other physical resources. They are products of the hearts
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1.5.2
Sir Apirana Turupa Ngata
(1874—1950) (Ngati Porou).
Among his many achievements,
Ngata spent four decades
compiling and recording
an acclaimed collection of
moteatea, or ancient Maori
song-poems. The latest edition
of Nga Mateatea spans four
volumes, each with a cp of key
moteatea, and has become
crucial in the preservation
and dissemination of this
unique form of taonga work.

and minds of the communities who have created them
and - except for the tiny proportion of matauranga and
taonga that are so tapu they must be kept secret — the
value in these things is not in exclusively possessing them,
but rather in sharing them.

The promise in the Maori text of authority and control
over all of their treasured things seems to us much more
appropriate. There is no doubt that matauranga Maori
and taonga works are treasured things. This wording fits
with both the subject matter and an approach consistent
with Maori custom. It allows for matauranga Maori and
taonga works to be shared, provided the kaitiaki retain an
appropriate level of authority and control over the shar-
ing. This allows kaitiaki to protect the integrity of the
matauranga or taonga work. It also allows them, in appro-
priate situations, to control at least in some measure the
use and development of these things.

We begin then with two propositions. First, taonga
works are covered by the Treaty reference to taonga.
Secondly, in this area the Treaty speaks in the Maori text
of authority but not necessarily exclusivity. That is, all
things being equal, the legal framework should deliver
a reasonable measure of kaitiaki control over the use of
taonga works and matauranga Maori. The more difficult
question is how far that rangatiratanga authority should
go in today’s world and what a reasonable measure of con-
trol means in this complex area. Is it now too late, as the
Crown argues, for any more than the limited protections
already in place; or, as the claimants say, should the law
go further? We think that requires a careful assessment of
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the relationship between the kaitiaki and the taonga as an
initial step, and then a balancing of the interests inherent
in that relationship against other countervailing interests.
We turn now to make those assessments.

1.5.2 A question of relationship

(1) Taonga works

In the introduction to this chapter, we referred to the
longest place name and its kaitiaki, Ngati Kere; the disci-
pline of ta moko and the tohunga who are its kaitiaki; and
Te Rauparaha’s haka Ka Mate and its kaitiaki Ngati Toa.
In our hearings we heard evidence of many other taonga
works - for example, Te Hau ki Taranga, the famous
carved ancestral house held at Te Papa, and its kaitiaki,
the iwi of Rongowhakaata; and Nga Moteatea, the revered
collection of moteatea or song-poems compiled by Sir
Apirana Ngata in which each of the 500 moteatea has its
own living kaitiaki.” Most examples are taonga works;
some, like Nga Moteatea, contain taonga works; a few, like
Te Hau ki Taranga, encompass both. All are products of
matauranga Maori.

All have certain key characteristics in common. The
obvious one is they have kaitiaki — and they do so for very
important reasons. First, they all have whakapapa. That is,
their existence brings ancestors to life. The ancestors may
be the composers or artists who created the works, or, as
with Te Hau ki Ttiranga, the ancestors may be embedded
in the work. Secondly, these ancestors are brought to life
in a context — that is, the taonga work tells an important
story or teaches an important lesson using the ancestor as
its fulcrum. In Maori terms, taonga works have korero. It
is these characteristics that cause Maori to say that taonga
works have mauri - they live — and that the primary obli-
gation of kaitiaki is to protect the mauri of the taonga
work.

It is important to note that while all of the taonga
works we have mentioned are old, age is not a precondi-
tion. Modern taonga works are constantly being created
- for example, in the composition of modern moteatea
or haka, or in the work of living tohunga whakairo and
tohunga ta moko. It is not age that gives a work mauri
— although that can intensify it - it is the invocation of
ancestors and the embedding of korero. For example, in
our view Rongomaraeroa, the very modern marae space
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A Artist Rangi Kipa at work.

» Ngati Tarawhai tohunga whakairo (master carver) Tene Waitere at
work. Many regard Waitere as the most groundbreaking Maori carver
of the late nineteenth century and responsible for communicating pan-
tribal Maori legends to a wider audience.

» Hei tiki by Rangi Kipa. Like many contemporary Maori artists, Kipa
makes matauranga Maori speak through new materials. He says the
plastic he uses for his hei tiki ‘opens the way a little bit and means that
maybe people other than Maori choose to wear them — a lot of Pakeha
people are attracted to them as well”

on the fourth floor at Te Papa, has mauri, even though the
materials used in its construction are new and its styles
are innovative.”

Whether the taonga is ancient or new, it follows that the
language of the Treaty requires that kaitiaki have enough
authority and control to enable them to protect its mauri.
And as we have implied, this extends to the matauranga
Maori behind the taonga, because it is the matauranga
that makes the taonga live.

As a starting point, this suggests that consideration
should be given to establishing a framework that allows
kaitiaki to prevent offensive and derogatory public uses of
taonga works and their associated matauranga. But there
is more to it than that. These taonga works exist now in a
modern Western world. They sit at the interface between
the traditional world from which they came and the con-
temporary world of commerce in which they may have
prominent roles. Yet many are exploited commercially
without the consent of, or even consultation with, kaitiaki.
This does not seem right to us. It is certainly inconsistent

1.5.2(1)
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A Kowhaiwhai on the rafters of Tamatekapua
meeting house at Ohinemutu. Painted taonga works
of this kind illustrate the rapid Maori adoption of
new technologies to express and communicate their
matauranga.

» Painting No1, by Gordon Walters, 1965. Witness
Michael Smythe argued that Walters ‘was honouring
the artistic heritage of the country he was working
from’ in his paintings. ‘By using Maori imagery as his
starting point, rather than directly copying, he was
“being inspired by” rather than plagiarising.
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1.5.2(2)

Tinakori, a sculpture by
Ngataiharuru Taepa. For
Taepa, kowhaiwhai is ‘an
expression of the way our
ancestors saw the world in
their time . . . it's achieving
excellence through simplicity’.

with the Treaty promises we have discussed. In our view,
the kaitiaki relationship ought to apply to the entire life
of the taonga work, and kaitiaki should be able to derive
benefits from that relationship. The benefits could range
from the simple satisfaction of being acknowledged, to
direct economic benefits where kaitiaki feel this is appro-
priate. In this way, the mauri of a taonga work is not just a
thing to be protected against mistreatment. It can also be
a positive force in the life and well-being of the communi-
ties who are its kaitiaki. As in traditional times, it would
allow the mauri of the work to contribute to the mauri of
the people, and vice versa.

The examples we have given above are emblematic of
many others. Although we have still to address difficult
issues of conflict between the expectations of kaitiaki
and other interests, it is at least clear that the language
of the Treaty speaks directly to the relationship between
matauranga Maori, taonga works, and their kaitiaki.

(2) Taonga-derived works
There is another, more amorphous category of works.
These are works that have a Maori element to them, but
those elements are generalised or adapted, and other
non-Maori influences may also be present in the work.
Designer Michael Smythe provided us with a number of
examples of such works. One of the most celebrated was
Gordon Walters’ Painting No1, 1965. Another well-known
image Smythe discussed was the stylised koru created for
Air New Zealand by Bernard Roundhill Studios in 1965 as
a way of blending Maori culture, the sternpost of a canoe,
and modern jet-age travel in a single design.

Works like these are inspired either by taonga works
or by the matauranga Maori underlying those works, but

the connection to matauranga Maori is far more tenuous
than in the case of taonga works themselves. We call these
taonga-derived works. We put them into a different cat-
egory because they are so generic or derivative that they
have no whakapapa, no korero, and no kaitiaki. That is
not to say these works lack significance, have no stories of
their own, and no one who feels close to them. All creative
works have these things in differing measure, whatever
their cultural base. The point is that taonga-derived works
tend to evoke modern personalities rather than ances-
tors, tell contemporary stories rather than ancient ones,
and attract new communities of followers rather than the
ancient hapt and iwi of te ao Maori. However powerful
and influential they may be in the modern world, taonga-
derived works have not been infused with the mauri that
comes from ancestors and ancestral stories, and which
is the distinguishing feature of works sourced entirely in
matauranga Maori.

In our view, the protections available to taonga-derived
works ought to be more limited. There is often a suf-
ficiently Maori element in these works for there to be a
clear need to prevent derogatory or offensive public use.
Maori should be able to prevent derivative but obvi-
ously Maori designs being painted on toilet bowls, for
example. But the absence of a kaitiaki in taonga-derived
works suggests to us that the protection should stop there.
If there are no ancestors and no korero, then there is no
basis upon which anybody can say, I have responsibil-
ity for this and you may not use it without my consent’
To insert such authority would require the law to create
a kaitiaki where one does not exist naturally. We think
that would go too far. Apart from this inherent problem
of artificiality, such a control might also suppress the
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natural tendency to innovate at the edge between Maori
and Pakeha approaches to design. We do not think that
should be risked without a very good reason.

(3) Summary
In a nutshell, therefore, we have reached three conclu-
sions:

» Whether the work in question is a taonga work or a
taonga-derived work, Maori are entitled to prevent
offensive and derogatory public uses of it.

» If the work in question is a taonga work, then the
kaitiakitanga relationship that comes with it justifies
more extensive rights in Treaty terms. These would
include the right to be consulted and, where appro-
priate, to give consent to the commercial use of such
works.

» Maori are also entitled to prevent offensive and
derogatory public uses of matauranga Maori.

We would reiterate that the rights we have set out here
are Treaty rights derived from the rangatiratanga guar-
antee in article 2. They are in their nature constitutional
rights, and the Crown must take all reasonable steps to
accommodate them within the framework of 1p law. But
the Crown’s obligation is not absolute. The Crown must
do what is reasonable in the circumstances. The reasona-
bleness line is to be drawn after careful consideration of
the impact such rights might have on the rights and inter-
ests of others.

We turn now to consider whether other relevant non-
Treaty interests would lead us to modify or limit the rights
as we have initially described them.

1.5.3 A question of balance

In the area of taonga works and matauranga Maori, there
are two categories of non-Treaty interest. The first com-
prises 1P rights. Right holders include authors who hold
copyright in books containing taonga works or matau-
ranga Maori, publishers who reproduce images of taonga
works, businesses that incorporate taonga works into
their registered trade marks, and so forth. They have
legally enforceable rights guaranteed by statute. The
second category is the important but less well-defined
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interest of the public in the area of free access called the
public domain. Anyone who has used Google knows how
vast that domain now is.

(1) Offensive and derogatory public uses
We do not think that the ownership of private 1p rights
should entitle an owner to use taonga works, taonga-
derived works, or matauranga Maori in a derogatory
or offensive public manner. Just what is derogatory or
offensive use is probably best determined through adju-
dication of actual examples by authorities invested with
appropriate jurisdiction under any new system of protec-
tions. We suggest, however, that kaitiaki would probably
take offence at the placing of a chief’s ta moko on toilet
seats, or the broadcast of a hapi moteatea interspersed
with English expletives. And Ngati Toa might not think it
appropriate for the words of Ka Mate to be reproduced on
a dinner plate, given the general aversion in Maori culture
to placing things with mauri close to food. Whether such
uses should be prohibited in any particular case will be
for a properly constituted body to consider in light of all
arguments and evidence. What is important is that there
should be a forum to which kaitiaki can bring their con-
cerns and seek redress.

Similarly, we do not think the existence of a taonga
work or matauranga Maori in the public domain entitles
the general public to use it in an offensive or derogatory

Tiki salad servers. It may not
be widely known that such
an association of taonga
Maori with food would risk
offending many Maori.
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Naive or offensive exploitation
of Maori imagery for
commercial gain is not new. The
reproductions here are of some
of the older examples known

in New Zealand. Clockwise from
left: Loyal'’s cigarettes, 1931; Maori
Chief butter, 1893; Native Brand
Worcester sauce, pickles, and
chutney, 1927; Willis playing
cards, 1920s.

manner. It is clear to us that it is reasonable for the Crown
to establish a system that enables Maori to prevent offen-
sive or derogatory public use in all circumstances. We
also think this ought to be retrospective. That is, Maori
should be entitled to take steps to prevent offensive or
derogatory treatment even in existing published works
and current registered trade marks. Of course, whether a
treatment is offensive or derogatory in context will be a
matter of debate; and whether, even if it is found to be so,
the powerful sanction of removing the use entirely should
be meted out will also be a matter for debate. There will
be some treatments, for example, that are deeply offen-
sive today but were not seen so hundreds of years ago.
Historical renditions of old attitudes may not be appropri-
ate candidates for removal. What is important is that any
new regime must give Maori an opportunity to raise the
issue and have their concerns taken into account, along

1.5.3(2)

with all of the other interests involved in an independent
adjudicatory process.

(2) Other uses

What, then, of the non-derogatory use of taonga works
and taonga-derived works? Is it reasonable to impose any
limitations on 1P rights and the public domain to meet the
needs of kaitiaki?

We begin with the use of taonga-derived works. As
we have said, we do not think that a limitation on the
non-derogatory and non-offensive use of taonga-derived
works in order to protect Maori interests is reasonable.
A distinguishing feature of these derivative works is that
they have no kaitiaki, so there is no specific relationship
to protect. Rather, the relationship between the work and
matauranga Maori is highly abstract, more generalised,
and less easily pinned down. We think the imposition of
a control on the use of taonga-derived works risks stifling
creativity without any justification.

The second potential category of controls relates to pre-
existing uses of taonga works in publications, reproduc-
tions, graphic designs, performances, and so on. Again,
we do not think that a limitation on non-derogatory pre-
existing uses is reasonable. Works have been produced,
reproduced, performed, or exhibited in good faith in
accordance with 1P rights under the existing legal frame-
work. We do not think that confiscating those rights can
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Ring by Jane Vile. Vile's painstaking reconfiguration of an old halfpenny
coin is one of a variety of hybrid works that incorporate found Maori
imagery within other artistic traditions to create something unique.

be justified, even to protect Treaty interests. Nor do we
think that the legal framework should retrospectively
curtail pre-existing uses of taonga works drawn from the
public domain. Again, users have relied upon the existing
framework and should not now be penalised for doing so.

We do not take the same view, however, in respect of
future non-derogatory commercial use of taonga works
or closely held matauranga Maori for which kaitiaki can
be identified. This is because in a future category there are
no pre-existing 1p rights to counterbalance the interests of
kaitiaki. As long as those seeking to use taonga works or
matauranga Maori in the future are given fair warning of
the legal protections for kaitiaki, there can be no claim of
prejudice arising out of a new legal duty to consult with
and, in appropriate circumstances, obtain the consent of
kaitiaki. We accept that there remains the public interest
in free access to material that is publicly available or oth-
erwise in the public domain, but in our view that inter-
est ought, to some extent at least, to be subject to Treaty
requirements. The right of kaitiaki should prevail over
that interest where the circumstances justify it. At the very
least, there should be no ability to commercially exploit
closely held matauranga Maori or taonga works without
engaging with kaitiaki over that intention through a pro-
cess of consultation.
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For completeness, we note that the kaitiaki interest
should prevail in respect of derogatory or offensive pub-
lic use of taonga works, but private and non-commercial
use should remain unaffected. If a reasonableness line is
to be drawn, it ought to be drawn outside the sphere of
private, non-commercial activity. We say this for prac-
tical reasons. A law applying to individual action at
that level would be largely unenforceable, and would,
we think, be resented as an unjustifiable interference in
personal choice. Equally, the reasonableness line should
be drawn outside the sphere of public non-commercial
activity. Neither we nor the claimants wish to prevent, for
example, the performance of haka and waiata in schools.
The Maori concern has always been around derogatory
or offensive public use and commercial exploitation of
matauranga Maori and taonga works, and this is the area
on which the law should focus.

1.5.4 Summary - the Treaty, taonga works, and the
intellectual property regime

These issues are complex, so we think it appropri-
ate to summarise our conclusions before outlining our
recommendations.

We concluded first that the Treaty is relevant to the
question of protection of taonga works. We found that the
framework for analysing the issues is to be found in the
article 2 guarantee of tino rangatiratanga — authority and
control - over taonga. Within that framework, we con-
cluded the relationship between kaitiaki and their taonga
works should be protected if reasonably possible, but
that a lesser degree of protection should apply to taonga-
derived works.

We also concluded that the Treaty does not provide for
exclusive ownership of matauranga Maori or the intangi-
ble aspects of taonga works. However, where some forms
of matauranga Maori - for example, a tribal story or other
forms of tikanga Maori - have identifiable kaitiaki, they
are entitled to a reasonable degree of protection.

We then balanced the importance of that relationship
against the interests of private right holders and general
access to the public domain. We did this to determine
what level of protection for kaitiaki was reasonable in all
of the circumstances. We concluded that taonga works,
taonga-derived works, and matauranga Maori are entitled
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The Maoris postcard, one of the ‘Living Races of the World’ series, early
1900s. Images of Maori have, in various ways, continued to be used to
promote New Zealand as a tourist destination.

to protection from offensive and derogatory public use
in all circumstances. We also concluded that while it is
inappropriate to interfere in pre-existing vested rights,
any future use of taonga works for commercial pur-
poses should occur only after consulting with and, where
appropriate, obtaining the consent of kaitiaki. We think a
legal framework that gives effect to these principles would
strike a fair balance between the Treaty rights of kaitiaki,
the property rights of 1p owners, and the interests of the
public in access to the public domain.

1.5.5

What we recommend is a simple but important adjust-
ment in New Zealands 1p framework: an acceptance
that there will be circumstances where the relationship
between kaitiaki and their taonga works and matauranga
Maori should be actively protected by the law. That would
create, for the first time in New Zealand’s history, a legal
environment conducive to the long-term survival of
matauranga Maori and the kaitiaki relationship. If this
were the only advantage, it would be amply justified. In
truth, the benefits gained by kaitiaki will also accrue to
the country as a whole. Taonga works are not just about
Maori identity — they are about New Zealand identity, and
a regime that delivers kaitiaki control of taonga works will
also deliver New Zealand control of its unique identity.
That is an outcome with which none can argue, for it is
the legal foundation of the cultural partnership the Treaty
itself foresaw.

1.5.5 New Zealand’s intellectual property regime and
the international context

We recognise that it is not enough for us to identify
reforms to make the 1p framework Treaty compliant. 1P
law is, as we have said, subject to extensive international
obligations imposed by multilateral treaties.

Is there anything in the TRIPS Agreement that might
prevent New Zealand from instituting the protections
for taonga works and matauranga Maori that we have
sketched out in this section? In our view, there is not. The
TRIPS Agreement is a floor, not a ceiling. Extra protec-
tions can be added because they do not have the effect of
breaching the minimum standards.

We are satisfied therefore that our recommendations
do not fall foul of New Zealand’s international obligations.

Having said that, the existence of the TRIPs Agreement
underscores the idea that 1P law is international law
because ideas travel. It is all very well to have a domes-
tic regime that is consistent with the Treaty of Waitangi,
but matauranga Maori is able to be accessed anywhere in
the world and a great deal of the misuse of taonga works
and taonga-derived works now occurs offshore. New
Zealand is obviously unable to impose Treaty-compliant
standards on the international community, and its abil-
ity to persuade other countries to adopt reforms is very
limited indeed. But New Zealand is not entirely without
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influence. It is our perception that New Zealand is seen
(and sees itself) as a small, independent-minded Western
country with a deep commitment to multilateralism. It
has led the international community in human rights,
environmental standards, nuclear issues, and trade lib-
eralisation, and in models for indigenous-settler recon-
ciliation over historical wrongs. While this must not be
overstated, this country is generally seen as more influ-
ential than its population, GDp, and geographical position
would warrant.

We are not so naive as to think that the introduction
of a Treaty-compliant domestic regime would solve all
the problems for taonga works and matauranga Maori.
On the other hand, New Zealand’s limited international
influence should not deter it from taking any action. In
our view New Zealand should have a dual strategy: first,
to introduce a regime to protect matauranga Maori and
taonga works; and secondly, to advocate for the broad
uptake of minimum standards of protection in the inter-
national community, whether in large multilateral or
smaller free trade agreements. We are under no illusion
about the difficulty of the second strategy, but the alterna-
tive — do nothing - has no merit whatsoever. In fact, New
Zealand has persisted in arguing for, and secured, Treaty
of Waitangi exception clauses in some of its most recent
free trade agreements, so already has a track record in this
regard.”

1.6 REFORMS

Whatever mechanism is used to protect the kaitiaki inter-
est in taonga works and matauranga Maori, it must speak
to the existing 1p framework. It must be able to affect how
copyright arises, and to affect whether trade marks or reg-
istered design rights can be granted or enforced. It must
therefore be seen as both additional to, and separate from,
the 1P system, yet able to impact upon the rights within
that system in appropriate circumstances. Rather than
adopting a system for the protection of matauranga Maori
and taonga works which is either entirely with the ortho-
dox 1P framework or entirely sui generis (stand-alone), it
might be best to think of what we recommend as a series
of protections that are beyond the current parameters of
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1P law, but which work together with that system so as to
resolve any conflict.

We think two practical changes are needed. The first is
a general change to the law so as to require consultation
with, or the consent of, kaitiaki in the commercial use
of taonga works and matauranga Maori; and to prohibit
the offensive or derogatory public use of taonga works,
taonga-derived works, and matauranga Maori. The sec-
ond is to establish a commission whose job it will be to
administer the new protections, maintain a register of
kaitiaki, and publish best-practice guidelines for the use,
care, protection, and custody of taonga works, taonga-
derived works, and matauranga Maori.

We turn now to describe these reforms in more detail.

1.6.1 New general standards

The primary reform ought to be to prohibit the offen-
sive or derogatory public use of taonga works, taonga-
derived works, and matauranga Maori so as to establish
new standards of behaviour. Sanctions should be available
in the usual way for breach of this prohibition. In addi-
tion, there should be a general statutory requirement that
those proposing to use taonga works and/or matauranga
Maori for commercial purposes must consult with and,
in appropriate cases, secure the consent of kaitiaki before
doing so.

These broad propositions raise a number of questions.
For example, how is a taonga work to be defined? How is
it to be distinguished from a taonga-derived work? How
are kaitiaki to be identified? In what circumstances will
kaitiaki consent be necessary, rather than the lesser stand-
ard of consultation? Where do kaitiaki and third parties
go for guidance, or to protect their interests? These are
the questions to be confronted by the commission we
have recommended.

1.6.2 The commission

The introduction of new standards will not make any dif-
ference unless there is a body to interpret and enforce
them. There is a strong argument that these tasks are
for experts, rather than the general courts. The general
courts lack the expertise to make the judgments based on
tikanga Maori that the proposed system will require. A
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commission needs to be established with specific adjudi-
cative, facilitative, and administrative functions.

The adjudicative functions will be its most challeng-
ing. The commission should be empowered to receive
complaints from anyone alleging offensive or derogatory
public use of taonga works, taonga-derived works, or
matauranga Maori. The commission will need to decide
what steps must be taken to remedy the situation. This
will cover a wide range of possibilities. It should also be
empowered to receive complaints from kaitiaki about the
commercial use of taonga works and matauranga Maori
without their involvement. If the commission considers
that the thing in question is a taonga work or matauranga
Maori for which the kaitiaki has an obligation of kai-
tiakitanga, it will need to decide whether consultation
between the kaitiaki and user is sufficient, or whether
consent must precede any further use. And if the object
in question is a work, the commission will be required to
determine whether it is a taonga work, a taonga-derived
work, or neither.

It can be seen that our recommendation allows only
kaitiaki to take steps over non-derogatory commercial
uses of taonga works. The commission will therefore need
to determine who is a kaitiaki. We see this as a partly adju-
dicative and partly administrative function. We explain
our recommendations in respect of a kaitiaki register
below. In contrast, we think anybody should be able to
apply to prevent offensive or derogatory public use. It is in
the public interest for the law to provide general mecha-
nisms discouraging or preventing offensive or derogatory
public use of taonga works and taonga-derived works.

The adjudicative tasks we have outlined here for the
commission must operate alongside the existing adju-
dicative powers vested in the Commissioner of Trade
Marks and the High Court, but they must also have their
own independent enforceability. By this we mean that,
in the case of taonga works and taonga-derived works,
rights vested in users by virtue of the ordinary law of
trade marks or copyright must not derogate from any
rights found by the commission to be vested in kaitiaki
or in the objects themselves. Accordingly, for example, an
owner of copyright in a reproduction of a taonga work
would not be able to use that reproduction without either

1.6.2

consultation with or consent of the kaitiaki. The fact that
the user owns some form of copyright would not avoid
the need for consultation or consent because protections
for taonga works and matauranga Maori are intended
to be additional to those provided by the framework of
orthodox 1p law.

Finally, the commission should replace the trade
marks advisory committee currently operating within
the Intellectual Property Office. We envisage a reform
whereby the Commissioner of Trade Marks would be
required to refer any trade mark application containing
some aspect of matauranga Maori to the commission.
The commission would consider whether the proposed
trade mark contained any offensive or derogatory use of
a taonga work or taonga-derived work. The commission’s
view would be final and would bind the Commissioner
of Trade Marks. This would have the effect of shifting the
offensive or derogatory use decision prior to trade mark
registration from the Commissioner of Trade Marks,
where it currently resides, to the new commission.

The commissions facilitative function would be more
proactive than complaint oriented. It would be helpful
for the commission to establish best-practice guidelines
for the use, care, protection, and custody of taonga works
and taonga-derived works. They would be developed to
assist those dealing with such works to understand their
significance and the matauranga Maori behind them. The
guidelines would help users with culturally appropriate
practices if they wish to adopt them, and explain why the
practices are followed. They would be designed to assist
rather than direct.

We feel that the commission would quickly become
the natural first port of call for those seeking guidance
in respect of the use of taonga works and taonga-derived
works. The evidence we heard from interested par-
ties suggests strongly that there would be a demand for
such assistance from the public and private sectors, both
locally and internationally. Indeed, it is possible that such
facilitation would come to dominate the commissions
work. We hope so. A small secretariat would be necessary
to perform this function well.

Finally, the commission would have an important
administrative role. Apart from the works themselves,
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the key ingredient in this framework is the kaitiaki. How
can they be identified? We recommend that the commis-
sion operate a register of kaitiaki in respect of particular
taonga works. For example, kaitiaki would be empowered
to apply to be recorded on the register for particular haka,
moteatea, carvings, and so forth. Applicants might be
iwi, hapa, whanau, or individuals. We envisage a public
notification process to allow for any objections. If there
are objections, then the commission will have to resolve
them. If there are no objections, then the kaitiaki will be
registered as of right for the taonga work. Registration
should be free.

We have come to the view that a public register is the
only workable mechanism after much careful thought.
We are aware that some matauranga Maori and some
taonga works are, to all intents and purposes, secret. We
would not wish to encourage the registration of such
works and matauranga, and their kaitiaki. Secrecy is usu-
ally their best protection. The register, on the other hand,
is really aimed at works that have - rightly or wrongly
- come into the public domain. In these instances, for-
mal registration is a practical way of affording them
some protection. That said, kaitiaki should always have
a right to object to commercial use, including proposed
commercial use, of a taonga work or matauranga Maori,
irrespective of whether they have registered their inter-
est. This will ensure that those who prefer not to publish
their matauranga or relationships are not disadvantaged
by their decision.

For the commission to perform the multiple functions
we propose here, it would need to be multi-disciplinary. It
should have expertise at commission level in matauranga
Maori, 1P, law, commerce, science, and stewardship of
taonga works and documents. It would also need a num-
ber of these disciplines within the ranks of its secretariat.
If this recommendation finds favour, size, structure, and
budget will be for Ministers and officials to work through.

1.6.3 New definitions and principles

We have left two significant questions for consideration
at the end of this chapter because they are the most dif-
ficult and because it seems to us important to sketch
our overall recommendations before dealing with them.
The first question underlies the entire chapter: what
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are workable definitions for taonga works and taonga-
derived works? The second question follows from the
first: once the commission has determined that the work
in question is a taonga work, what principles should it use
to decide whether consent rather than mere consultation
is necessary?

In section 1.5.2(1)we identified the core characteristics
of taonga works. They are sourced in matauranga Maori;
they relate to or invoke ancestors — that is, they have
whakapapa; they contain or reflect traditional narrative
or stories; they have their own mauri; and each taonga
work has a living kaitiaki. We would suggest, therefore, a
working definition as follows:

A taonga work is a work, whether or not it has been fixed,
that is in its entirety an expression of matauranga Maori; it
will relate to or invoke ancestral connections, and contain
or reflect traditional narratives or stories. A taonga work will
possess mauri and have living kaitiaki in accordance with
tikanga Maori.

In section 1.5.2(2), we also identified the core charac-
teristics of taonga-derived works. These are works that
have a Maori ‘feel’ but carry other characteristics as well.
Crucially, they do not invoke ancestors or traditional nar-
ratives in any direct way. As a result, they lack mauri and
have no obvious kaitiaki. Accordingly, a working defini-
tion for them is as follows:

A taonga-derived work is a work that derives its inspiration
from matauranga Maori or a taonga work, but does not
relate to or invoke ancestral connections, nor contain or
reflect traditional narratives or stories, in any direct way. A
taonga-derived work is identifiably Maori in nature, but has
neither mauri nor living kaitiaki in accordance with tikanga
Maori.

It will be for the commission to draw the line between the
two categories in any particular case.

Once a work is determined to be a taonga work, the
involvement of kaitiaki in its future commercial use
becomes compulsory. We have intentionally left open
whether that involvement means consultation or the giv-
ing of consent - it will be for the commission to decide
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which option is applicable in any given case. Just as we
balanced competing interests in concluding that only
taonga works should have the benefit of the future pro-
tection we propose, the commission will need to strike a
balance in choosing between consultation and consent.
It will need to consider the nature of the proposed use:
for example, consultation may well be sufficient for a
relatively minor use such as a one-oft public exhibition,
whereas placing the taonga work on postcards or stamps
may require consent. The effect on the user will also be
relevant. Where the proposed use has significant com-
mercial implications for a user, the commission may want
to encourage consultation as a first step, in the hope that
dialogue produces compromise.

In choosing between the options of consultation or
consent, the commission should seek to balance the
impact on the kaitiaki against the impact on the user
and on other interests, particularly scholarship and the
advancement of knowledge, and encourage compromise
where possible. This is the balance between vested private
property rights and enduring cultural obligations. As in
all cases of competing interests, the law must provide for
the balance to be struck as best it can.

1.7 CONCLUSION

We began this chapter with a brief explanation of why
the Maori approach to rights and obligations in respect
of their cultural heritage is different from that contained
in the orthodox Western system of 1p. We pointed to some
examples we heard in evidence, all of which demonstrate
the dissonance between the kaitiakitanga of Maori com-
munities and the Pakeha system of 1p rights. Yet, we
have said, the cultural relationships between kaitiaki and
taonga are clearly precious to Maori people and central to
Maori identity, and the Treaty specifically acknowledges
this. Few would argue that these relationships should not
be affirmed in law in some way.

We then described some elements of the 1p regime that
make it clear that 1p law protects the kaitiaki interest in
taonga works and matauranga Maori only to a very lim-
ited extent. It does so only when those things fall within
and meet the specific requirements of certain categories
of 1p law. We looked too at the international context in

respect of 1P and concluded that New Zealand is not
constrained by international law to protect the kaitiaki
interest.

We also described international efforts aimed at pro-
tecting traditional cultural expressions and traditional
knowledge. The issue is live in international trade diplo-
macy because making genuine attempts to reconcile cul-
tural interests with 1P rights is increasingly seen as best
business practice in the commercial sector. It removes
both potential bitterness in indigenous communities and
commercial uncertainty for companies wanting to utilise
traditional knowledge or traditional cultural expressions
in their business. For example, member States within
the World Intellectual Property Organization are cur-
rently working towards a treaty to protect them, and the
UN’s aspirational Declaration on the Rights of Indigenous
Peoples makes direct reference to them.

And then, after reviewing the terms and principles of
the Treaty of Waitangi, we offered an analytical frame-
work for determining how the interests of kaitiaki might
be recognised in law and how the relative strength of
those interests might be balanced in the event of conflict
with other interests. We recommended a general prohi-
bition on offensive or derogatory public use of taonga
works, taonga-derived works, and matauranga Maori,
and an objection-based case-by-case system of inquiry for
commercial uses of taonga works and matauranga Maori.
A case-by-case approach will allow all stakeholders to
find answers relevant to their own situations, as long as
the principles are clear and the process is transparent.

We think New Zealand should take a leading role in
developing a domestic framework for the protection of
taonga works and matauranga Maori. This would have
both immediate and long-term benefits. New Zealand
would not only be setting its own standard, but it might
also reap the potential economic benefits of exporting the
local framework. This would take time, but it could well
improve prospects for investment in New Zealand and
also for Maori overseas.

New Zealand may be one of the first Western countries
to address these issues directly in domestic law, but then
it has often led the world in the area of indigenous rights.
This is probably partly because of the crucial role Maori
culture plays in New Zealand’s national identity, which in
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turn reflects, among other things, a unique history of con-
flict and cooperation, and the relative size of the Maori
population. Whatever the reason, New Zealand is in a
unique position to develop its own practical 1p standards
relevant to its own national context, and to assist, perhaps
lead, the world in doing so.

It is no longer realistic to adopt a do-nothing approach,
because that will lead to events overtaking us. Indeed, it
can be argued that resolving the dissonance between kai-
tiakitanga and 1p in New Zealand may well attract invest-
ment. The commercial value to 1p-based companies of
bringing order and certainty through a balanced statutory
certification process should not be underestimated.

Underpinning our entire discussion of this subject is
this proposition: it is necessary to protect Maori culture
and identity because that is how we protect New Zealand
culture and identity. The two are becoming increasingly
difficult to separate. New Zealand’s law should make
room for the relationships between kaitiaki and their
taonga works and matauranga Maori to flourish as a mat-
ter of national interest. If those relationships are strong,
then Maori culture and identity are strong; and if Maori
culture and identity are strong, then New Zealand culture
and identity are strong. It is time for New Zealand law to
reflect that fact.

1.8 SUMMARY OF RECOMMENDATIONS
Taonga works and matauranga Maori should be legally
protected. In certain circumstances, taonga-derived
works should also receive some protection. The benefits of
doing so will be felt not only by kaitiaki but by the coun-
try as a whole, in both the short and long term. Taonga
works are not just about Maori identity — they are about
New Zealand identity, and a regime that delivers kaitiaki
control of taonga works will also deliver New Zealand
control of its unique identity. Moreover, international law
does not constrain New Zealand from protecting the kai-
tiaki interest.
We define taonga and taonga-derived works as follows:
» A taonga work is a work, whether or not it has
been fixed, that is in its entirety an expression of
matauranga Maori; it will relate to or invoke ances-
tral connections (whakapapa), and contain or reflect
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traditional narratives or stories. A taonga work will
possess mauri and have living kaitiaki in accordance
with tikanga Maori.

» A taonga-derived work is a work that derives its
inspiration from matauranga Maori or a taonga
work, but does not relate to or invoke ancestral con-
nections (whakapapa), nor contain or reflect trad-
itional narratives or stories, in any direct way. A
taonga-derived work is identifiably Maori in nature,
but has neither mauri nor living kaitiaki in accord-
ance with tikanga Maori.

The key reforms we recommend for achieving the goal

of protecting taonga works and matauranga Maori are:
» New standards of legal protection governing the
use of taonga works, taonga-derived works, and
matauranga Maori.
We recommend that the law be amended to pro-
vide for two new mechanisms:
= A general objection mechanism to prohibit the
derogatory or offensive public use of taonga
works, taonga-derived works, and matauranga
Maori.

= A mechanism by which kaitiaki can prevent
any commercial exploitation of taonga works
or matauranga Maori (but not taonga-derived
works) unless and until there has been consul-
tation and, where found appropriate, kaitiaki
consent.

» An expert commission to have wider functions in
relation to taonga works, taonga-derived works, and
matauranga Maori.

We recommend a commission be established. It
should have multi-disciplinary expertise (encom-
passing matauranga Maori, 1P law, commerce, sci-
ence, and stewardship of taonga works and docu-
ments) at both commissioner and secretariat levels.
It would replace the Trade marks advisory com-
mittee currently operating within the Intellectual
Property Office.

The commission’s functions would fall into three
broad areas.

Adjudicative functions would include:

= Hearing complaints from anyone alleging of-

fensive or derogatory public use of taonga
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works, taonga-derived works, or matauranga
Maori, and deciding what steps must be taken
to remedy the situation.

» Hearing complaints from kaitiaki about the
commercial use of taonga works and matau-
ranga Maori without their involvement. If the
commission considers that the thing in ques-
tion is a taonga work or matauranga Maori for
which the kaitiaki has an obligation of kaitiaki-
tanga, it will need to decide whether consult-
ation between the kaitiaki and user is sufficient,
or whether consent must precede any further
use.

= Determining whether, if the object in question
is a work, it is a taonga work, a taonga-derived
work, or neither.

= Determining who is a kaitiaki (this is both an
adjudicative and an administrative function).
Our recommendations in respect of a kaitiaki
register are referred to below.

The commission’s decisions would be binding.

The commission’s main facilitative function would
be to establish best-practice guidelines for the use,
care, protection, and custody of taonga works and
taonga-derived works. These would assist (rather
than direct) those dealing with such works to under-
stand their significance and the matauranga Maori
and kaitiaki obligations behind them. They would
help users with applying culturally appropriate prac-
tices if they wished to adopt them, and explain why
the practices are followed. The commission would
need a small secretariat to perform this function
well.

The commission’s administrative function would
primarily involve operating a register of kaitiaki in
respect of particular taonga works. Registration
would be free, and iwi, hapt, whanau, or individuals
could seek registration. We envisage a public notifi-
cation process to allow for any objections, which the
commission would have to resolve. If there are no
objections, then the kaitiaki will be registered for the
taonga work.

We recognise that some matauranga Maori and
taonga works are essentially secret: we would not

1-Notes

wish to encourage their registration, nor that of their
kaitiaki. The register is aimed at works that have
become publicly available. In these instances, for-
mal registration is a practical way of affording them
some protection.

New principles on which to base decisions about the
nature of kaitiaki involvement in the commercial use
of taonga works.

Once a work has been determined by the com-
mission to be a taonga work, we recommend that
the involvement of kaitiaki be made compulsory in
any future commercial use of it. There are two pos-
sibilities — the right to be consulted or the necessity
for consent. It will be for the commission to decide
which option is applicable in any given case, taking
into account factors such as the nature of the pro-
posed use and the effect on the user. The important
principle is that the choice between consultation and
consent is about balancing the impact on the kaitiaki
against that on the user and on other interests, par-
ticularly scholarship and the advancement of knowl-
edge, and encouraging compromise where possible.
This is the balance between the pursuit of 1p rights
and enduring cultural obligations. As in all cases of
competing interests, the law must provide for the
balance to be struck as best it can.

Text notes

1.

Rerekoho Ahiahi Robertson translated the name for us as “The
hill on which Tamatea with his big knees who roamed the
country played his lament on his flute to the memory of his
brother’: doc 113 (Robertson, brief of evidence on behalf of Ngati
Kahungunu, 2000), p 2. Piri Sciascia noted that longer versions of
the name had been used by his elders: doc 118 (Sciascia, brief of
evidence on behalf of Ngati Kahungunu, 2000), pp 2-3. We also
acknowledge that there are other translations in use.

Ngati Toa Rangatira are also known as Ngati Toa. We will use
this shorter form hereafter.

We note that some describe Ka Mate as a pokeka rather than a
ngeri.

In Ka Mate ka Ora, Héni Collins provides a slightly different
translation of Ka Mate; there are many subtle variations in
translations of ancient song forms: see Collins, Ka Mate ka Ora:
The Spirit of Te Rauparaha (Wellington: Steele Roberts, 2010),
Pp 24-26.
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10.
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12.

13.

14.

15.
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There is no official definition of the term ‘1P’ Article 2(viii) of
the Convention Establishing the World Intellectual Property
Organization Convention Establishing the World Intellectual
Property Organization, 14 July 1967, 21 UST 1749, 848 UNTS 3,
states that:

‘intellectual property’ shall include the rights relating to:
> literary, artistic and scientific works;
» performances of performing artists, phonograms, and
broadcasts;
inventions in all fields of human endeavor;
scientific discoveries;
industrial designs;
trademarks, service marks, and commercial names and
designations;
protection against unfair competition; and
all other rights resulting from intellectual activity in the
industrial, scientific, literary or artistic fields.

Y Vv v Vv

v v

Copyright Act 1994, ss 22, 23, 24, 25. Section 26 applies to Crown
copyright. The duration varies depending on the type of copy-
right work. In New Zealand, copyright lasts for the life of the
author plus 50 years for literary, dramatic, musical, and artistic
works. For films and sound recordings, copyright lasts for 50
years from when the work is made.

Moral rights cannot be transferred during the creator’s lifetime
but they can be waived and inherited: see the Copyright Act
1994, $$118-119.

Designs Act 1953, ss2, 5(2)
Designs Act 1953, s11(1)

There is one Commissioner of Patents, Trade Marks and Designs,
and a separate Commissioner of Plant Variety Rights (discussed
in chapter 2). For simplicity, we refer to the roles separately in
their particular statutory contexts.

Trade Marks Act 2002, 5178

In October 2009, Creative New Zealand announced that it would
no longer invest in and manage Toi Tho because allegedly it had
not delivered the predicted economic benefits to Maori artists.

In May 2010, agreement was reached between interim Transition
Toi Tho Foundation trustees and representatives of Te Waka Toi
that the Toi Tho trade marks and all associated 1p rights would be
transferred to the foundation as trustee for a new legal entity.

The Geographical Indications (Wines and Spirits) Registration
Act 2006 has been passed by Parliament but not yet brought into
force by Order in Council. The only part of the Act in force is
section 62, which repeals the Geographical Indications Act 1994.

Wineworths Group Ltd v Comité Interprofessionel du Vin de
Champagne [1992] 2 NZLR 327 (ca)

Document s2 (counsel for Ngati Kahungunu, closing submis-
sions: volume 2 - issues analysis, 16 April 2007), pp11-12

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.
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Moana Maniapoto, under cross-examination by Crown counsel,
18th hearing, 25 September 2006 (transcript 4.1.18, pp 37-38,
40-41)

Document 11 (Crown counsel, closing submissions, 21 May
2007), P50

Document Q7 (Michael Smythe, submission on behalf of the
Designers’ Institute of New Zealand Inc, 15 September 2006), p17

Document Q8 (Creationz Consultants, interested party submis-
sion, 13 September 2006), p9

Document Q8, p9

Document Q1 (Victoria Campbell, interested party submission, 4
September 2006), pp3-4

Document Qy(a) (Karl Wixon, ‘Case Study: Te Ao Mahina,
Nocturnal House, Wellington Zoo, undated), p3

This recognition extends to ‘social, cultural, spiritual, economic,
scientific, intellectual, commercial and educational values’:
World Intellectual Property Organization Intergovernmental
Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge, and Folklore, “The Protection of
Traditional Cultural Expressions/Expressions of Folklore:
Revised Objectives and Principles) secretariat document, wiro/
GRTKF/1C/16/4, 22 January 2010, annex, p 3.

World Intellectual Property Organization, “Traditional

Cultural Expressions (Folklore), World Intellectual Property
Organization, www.wipo.int/tk/en/folklore (accessed 1 February
2011)

World Intellectual Property Organization Intergovernmental
Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge, and Folklore, ‘“The Protection of
Traditional Cultural Expressions/Expressions of Folklore:
Revised Objectives and Principles, secretariat document, wipo/
GRTKF/1C/9/4, 9 January 2006, annex, p19

Apirana Ngata, Nga Moteatea (Auckland: Polynesian Society,
2004)

The presence of mauri in Rongomaraeroa raises the interest-
ing question of who are its kaitiaki in accordance with tikanga
Maori. We were advised by the then kaihauta of Te Papa, Te Taru
White, that over the past decade various iwi have been invited
to sponsor special exhibits of taonga works relating to them. As
each exhibiting iwi departs to be replaced by a new iwi sponsor,
a ceremony is held that transfers the mauri of Rongomaraeroa
from one to the other. As is the case with all marae, the iwi that
holds the mauri has control of protocols at the Te Papa marae. It
is clear, therefore, that in the special case of this national marae
the kaitiaki change, depending on which iwi has custody of its
mauri.

See, for example, the Trans-Pacific Strategic Economic
Partnership Agreement (opened for signature 18 July 2005,
entered into force 28 May - 8 November 2006), art 19.5.
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TAONGA WORKS 1-Notes

Whakatauki notes

Page 26 (top): John Locke, Second Treatise of Government, ed
Crawford B Macpherson (Indianapolis: Hackett Publishing Company,
1980), p 66

Page 26 (bottom): Herbert W Williams, Dictionary of the Maori
Language, 7th ed (Wellington: GP Print, 1997), p21
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Science is not a body of facts. Science is a state of mind. It is

a way of viewing the world, of facing reality square on but
taking nothing on its face.

—Natalie Angier, 2008
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He kopura tipokaia, he manawa tangata.

A seed tuber dug up, a human heart.
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CHAPTER 2

THE GENETIC AND
BIOLOGICAL RESOURCES OF TAONGA SPECIES

2.1 INTRODUCTION

New Zealand is a nation with unique flora and fauna. Thanks to millions of years of evolu-
tion in relative isolation, the country has an estimated 80,000 indigenous species, ranging
from New Zealand icons such as the kiwi and tuatara to humble worms and microbes.
An extraordinary number of these indigenous species are endemic, which means they are
found nowhere else on Earth." Maori, as the first human colonisers of these islands 40 or
so generations ago, have developed intimate relationships with this flora and fauna; and,
in the years since Pakeha arrived, these species have become a source of national identity
and pride for all New Zealanders. Increasingly, they have also become a source of profit
in the growing industry of biotechnology.

Biotechnology is the use, by science, of living organisms to create new products, ser-
vices, or knowledge. These are used in medicine and health care, cosmetics and skin care,
and provide, for example, materials for new industrial processes, and new genetic traits
for existing organisms. Worldwide, the industry generates annual revenue of tens of bil-
lions of dollars. In New Zealand, it generated $351 million in annual income during 2008
and 2009.”

The claimants say that they are kaitiaki of many of this country’s indigenous species;
some would say all these species. They argue that their kaitiaki relationships, and the
matauranga Maori associated with species they say are taonga to them, should be rec-
ognised in New Zealand law, and should take priority over the interests of research sci-
ence and commerce. They say kaitiaki should have a veto over commercial and scientific
exploitation of species that are taonga.

The Crown accepts that Maori have special cultural associations with some species
of flora and fauna but says that these associations do not give Maori ownership of the
genetic or biological material of those species. The Crown rejects any notion that Maori
should be entitled to veto scientific research or commercial exploitation of these species
by reason of cultural association. Most interested parties who gave evidence in this claim
tended to support the Crown’s position, though as we shall see, they were by no means
unanimous on that point.

Through the rest of this chapter, we examine how the interests of science, commerce,
and kaitiaki in taonga species intersect and conflict, and how that intersection should
be managed. In broad terms, we conclude that existing law provides some protection
at the margins, but fails to recognise or understand the power of kaitiakitanga and fails
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Tane Mahuta’s Triumph by Jane Crisp, 2007. This painting was inspired by the scale of Maori legends and mythology. It evokes the saying, ‘I te whai ao, ki

te a0 marama’ (Into the world of light).

therefore to accord it the protection it deserves. It is pos-
sible to respect kaitiakitanga in the law without unduly
interfering in the interests of science, commerce, or the
wider community. We propose a set of reforms to do that.
On the other hand, we reject the notion that Maori have,
or should be given, any special proprietorial rights over
the genetic and biological resources of taonga species.

In reaching these conclusions, we examine the nature of
the relationship that has developed between kaitiaki and
their taonga species over the generations since Kupe. We
also consider, in very general terms, some of the drivers
in Western history that produced modern research sci-
ence and industrial intellectual property such as patents.
Understanding the intersection between kaitiakitanga,
science, and commerce is, after all, an exploration of com-
parative culture and values expressed through law.

Before proceeding, some concepts require definition.
When we refer to ‘genetic resources’ of taonga species,
we mean the genetic information encoded in the pNaA
sequence which is located in a cell’s nucleus. When we
refer to the ‘biological resources’ of taonga species, we
mean the physical material that makes up the micro-
organism, plant, or animal.” When we refer to ‘taonga
species, we mean species over which whanau, hapu, or
iwi claim kaitiaki obligations. We do not mean generic
obligations that can be easily claimed without the need
for proof. We mean obligations whose basis, history,
and content are set out in matauranga Maori - that is, in
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inherited traditional knowledge, the credibility of which
can be tested by experts in the subject.

2.2 TE Ao MAORI AND TAONGA SPECIES

2.2.1 The formation of te ao Maori

In the introduction we talked about how new arrivals
from Hawaiki landed in Aotearoa and, over the course of
generations, changed the environment and were in turn
changed by it. In very simple terms, those first arrivals
saw the world through a lens of kinship. Everything was
related — people (living and dead), land, sea, flora and
fauna, and the spiritual world. Land, sea, wind, and other
environmental elements were ancestor-gods, linked to
the living through whakapapa. A person’s well-being was
intimately linked to the well-being of all others (human
and non-human) to whom he or she was related.

In this new land, new kinship bonds were formed.
New ways were found to grow and store the Hawaiki
crops that could survive here. New food sources were
found. Names were coined for thousands of species that
were not present in Hawaiki, such as kauri, kiwi, and tai.
These names were the beginnings of what we now call
te reo Maori. New korero explained the characteristics
of unfamiliar plants, animals, and landforms. New art-
forms emerged, such as carving of ancestral houses and
great single-hulled canoes (made possible by the height of
totara and the ease with which their wood could be adzed
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or carved). Even the gods subtly realigned, some coming
to matter less, while others - such as Papa-ta-a-nuku and
her son Tane-mahuta — grew in status to reflect the new
scale and climate of Aotearoa.

At some point, Hawaiki language became Maori lan-
guage, and Hawaiki culture became the Maori culture
that exists in modified form to this day. In this sense,
Maori culture is a creation of its environment. It retains
aspects of its Hawaikian roots, but the elements that make
it distinctive in the world can be seen as both a reflection
of and response to this particular place.

Throughout this evolution, the Hawaikian concept
of kinship - known in te reo Maori as whanaungatanga
- remained the core defining force. In keeping with
whanaungatanga, the new culture was also defined by
relationships between people, land, water, flora, fauna,
and inhabitants of the spiritual world - all bound together
in a web of mutual responsibility. The most important of
these responsibilities is known in te reo Maori as kaitiaki-
tanga — the obligation of kinsfolk to nurture or care for
their relations. In the human realm, those who have mana
(authority) must exercise it in accordance with the values
of kaitiakitanga — acting unselfishly, with right mind and
heart, and using correct procedure. Kaitiakitanga is an
obligation not just of individuals but of the community
as well.

That is not to say that the Maori world view requires
humans to treat the environment as pristine and
untouchable. Nor does it suggest that good kaitiakitanga
has invariably been practised by Maori leaders and com-
munities throughout history. On the contrary, Maori -
like all human communities — survived by exploiting the
resources around them, and in doing so, they occasion-
ally caused significant damage. That was certainly the case
when the Hawaikians began to grapple with both mega-
fauna in great abundance and a heavily forested environ-
ment that was a barrier to familiar modes of cultivation.
The Hawaikians certainly did not live up to their own val-
ues in the early days of colonisation, but with time and
experience they seem to have found a system of know-
ledge and technology that produced a kind of equilibrium
between themselves and the environment that was more
consistent with those values. Kaitiakitanga is the word,
the ideal, that expresses that equilibrium. It is a way of

thinking and acting that seeks to express and enhance
whanaungatanga with taonga in the natural environment.

2.2.2 Taonga species

As we have said, taonga species are the species of flora
and fauna for which an iwi, hapt, or whanau says it has
kaitiaki responsibilities. These kaitiaki-taonga species
relationships are complex and varied. The purpose of the
relationship is defined in matauranga Maori (the tribes
traditional knowledge about the species), in whaka-
papa, waiata and other performance arts, and in korero
or story. No two iwi, hapt, or whanau will have the same
matauranga or the same korero about a particular taonga
species. Rather, relationships will be unique and jealously
protected.

The evidence we heard reflected this wide range of rela-
tionships. We learned of species such as whales and tua-
tara who acted as spiritual guardians for certain iwi. We
heard korero that explained the characteristics of particu-
lar species — for example, pohutukawa, whose red flowers
are said, in one account, to be the blood of the warrior
Tawhaki, fallen from heaven. We heard whakapapa of
species such as harakeke and koromiko, and were told of
the responsibilities iwi members felt towards taonga spe-
cies — such as the anger felt by a Ngati Koata man towards
his son, who stole a tuatara egg. We were told, too, of the
ceremonial and symbolic uses of taonga species such as
koromiko, which is used to accompany karakia to cure or
prevent illness, and kawakawa, a symbol of mourning.

Most of all, we were told of practical relationships,
developed over 40 generations, between iwi and taonga
species used for food (such as kiimara and tuna or eels),
for rongoa Maori (such as kawakawa, koromiko, kiimara,
and harakeke), for weaving (harakeke, kiekie, and raupo),
for carving and canoe building, and for various ceremo-
nial purposes. Claimants spoke at length on the uses of
plants and treatment methodologies, while others spoke
of the life cycles and characteristics of these species.

Though many taonga species were valued for their prac-
tical benefits, they were not viewed simply as resources.
Rather, the efficacy of a plant or animal depended on its
mauri - its physical and spiritual well-being — and the
person using it was responsible for that mauri. This kai-
tiaki obligation was expressed through karakia and rituals
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Here Mokena Pahoe of Waipiro Bay in front of kiimara pits, circa 190s.
Maori became expert at adapting Polynesian horticultural methods to
Aotearoa’s colder climate.

associated with gathering and use. As Robert McGowan,
a Pakeha rongoa expert, told us:

Traditional healers attest to the spiritual force, the mauri,
within all manner of objects, plants included, and the ability
of particular people to communicate with them. This is par-
ticularly apposite to rongoa Maori. The mauri within a plant
can reach out to the mauri of the healer, and share the gift of
healing that it carries.*

In discussing taonga species, claimants expressed con-
cern about threats to or interference with their kaitiaki
relationships. They were concerned about research and
commercial exploitation of taonga species and related
matauranga Maori that takes place without their know-
ledge, involvement, or authorisation - often in situations
that mean others profit from matauranga Maori while the
kaitiaki themselves receive no benefits. They were con-
cerned, too, about the potential for interference with the
whakapapa of taonga species through genetic modifica-
tion, and about use of the intellectual property regime to
assert rights that exclude kaitiaki and undermine the kai-
tiaki-species relationship. The following three examples
show these concerns in more detail :
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» Harakeke (New Zealand flax): It is difficult to think
of a plant more important to matauranga Maori, or
to traditional Maori life, than harakeke. Indeed, it
is told that when the first Pakeha settlers explained
that there was no harakeke in England, Maori were
astonished. ‘How is it possible to live there without
it? they asked.” According to tradition, harakeke is a
grandchild of Rangi and Papa; along with other low-
growing species such as fern, harakeke clothes its
grandmother. In practical terms, harakeke provides
garments, shelter, fibre for weaving, and medicines
for a multitude of ailments. It is also a metaphor for
the growth and life of the whanau, with its young
centre - the rito — symbolising the vulnerable new
generation, protected by the mother leaf and, in turn,
by the father and older generations. Tribal weavers,
in particular, regard harakeke with reverence and see
themselves as responsible for its physical and spir-
itual well-being - a responsibility that is reflected in
the use of karakia and special rituals when the plant
is gathered and disposed of.

Medicinal and other uses of harakeke (flax plant). Harakeke was held in
such high esteem that some chiefs marvelled at how the English could
survive without it. Today, many rare varieties are cared for at Landcare’s
Rene Orchiston Flax Collection, from which plants are available free to
marae for planting in rongoa and weaving gardens.
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Today, harakeke is commercially exploited as an
ingredient in skincare products and as a popular gar-
den plant. It has also been investigated for its poten-
tial as a clothing fabric. Patents have been granted
in the United States and New Zealand in respect of
harakeke varieties, genes, and processing methods.
Weavers fear their plants will be misused by non-
kaitiaki who do not understand their significance
and special properties. They complain that they have
no ability to affect commercial exploitation, and they
are even more concerned about the effect harakeke
patents may have on their own kaitiakitanga.
Manuka: One of New Zealand’s most common trees,
manuka has long been used as a source of timber for
weapons, tukutuku panels, fish hooks, and so on,
because it is extremely hard. But it is best known,
both traditionally and today, for its health and
medicinal properties. Hirini Clarke of Ngati Porou,
for example, told us about some traditional uses:

The manuka was used in different ways. The leaves
for example were used for oral infections, infections of
the gums, toothache. It was sometimes used with other
types of native plants, put into a liquid form and taken
internally for upset tummies . . . the bark was pulped and

2.2.2

mixed in with other rongoa and applied to open wounds Manuka, Wharekopae River. In one Ngati Whatua pepeha, groves of
manuka trees stand as a metaphor for the weapons made from its hardy

wood: ‘Ko te whare o manuka’ (The armoury of spears).

... It was mixed with certain other native plants and made

into medicines to cure hakihaki [sores] and other skin
infections.’

Due to its antihistamine, antibacterial, and
antifungal effects, manuka is increasingly being
exploited for commercial gain both in New Zealand
and elsewhere, with uses including cosmetics, treat-
ments for skin conditions, and post-surgical treat-
ments, as well as sales of manuka honey. In 2008,
German researchers claimed to have isolated the
main active compound, without acknowledging
any debt to matauranga Maori” In New Zealand
and internationally, patents have been granted for
products and processes that include manuka honey;,
manuka as an ale ingredient, and manuka extracts
used for a range of health and medicinal purposes.
Claimants say it is unfair that companies with no

prior relationship with manuka are able to obtain
private property rights in its genetic and biological
make-up while there is no recognition at all for their
own prior Maori relationship with the plant or their
prior knowledge of its properties.

Tuatara: Almost unchanged since the dinosaur era,
New Zealand’s two species of tuatara are ‘living
fossils’ - the only surviving members of the order
Sphenodontia that flourished more than 200 mil-
lion years ago. They are unique to New Zealand.
They also occupy a unique place in te ao Maori.
Descendants of Tangaroa, the sea god, they sym-
bolise the wisdom that comes with age, and are said
to be able to see into the spiritual world through a
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A tuatara. Fifty per cent of the world’s tuatara now live on Takapourewa/
Stephens Island in the rohe of Ngati Koata, and we heard evidence that
they are revered as a taonga by Ngati Koata, Ngati Wai, and Ngati Porou.

‘third eye’ granted to them by Tangaroa. Tuatara are
often given a role as kaitiaki of special places such as
urupa (burial sites) and places where great misfor-
tune has occurred.

Fifty per cent of the remaining tuatara population
now lives on Takapourewa/Stephens Island in Cook
Strait, which is administered by the Department
of Conservation (poc). The relationship between
Ngati Koata and the tuatara is deep and intimate,
and the iwi are acknowledged as kaitiaki of the
tuatara on Takapourewa and elsewhere within their
rohe. This obligation is a matter of pride and identity
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for members of the iwi; one described tuatara as
being ‘almost like our tupuna’’ Ngati Koata have a
‘joint management’ agreement with poc in respect
of the island. They acknowledge the need for scien-
tific research, but stress the need for proper controls
from a matauranga Maori perspective and express
concern about the risk of tuatara bNA being isolated
and misused. They are opposed to tuatara research
and management by poc that has not been sanc-
tioned by the tribe.

These are but a few of the many examples of taonga
species we were told about. We also heard many other
accounts of the way claimants felt their relationships with
taonga species were jeopardised, and matauranga Maori
stolen or abused by research and commercial exploitation
of genetic material. Poroporo, for example, has medicinal
properties; it was exported more than a century ago and
has been a commercial crop in Russia and Eastern Europe.
Kowhai ngutukaka (kaka beak) was taken from Ngati
Porou lands in the 1980s on condition, a witness said,
that plants be returned and not used commercially. Ngati
Porou contend that neither condition was honoured.’
Many other species, such as koromiko, pohutukawa, and
puawananga, are now widely sold, in New Zealand and
elsewhere, as garden plants, and kaitiaki say they see none
of the benefits of this commercial exploitation.

The claimants argued that the law must recognise the
importance of kaitiaki-taonga species relationships. They
said that the law should allow kaitiaki a decisive say in
research and the commercial use of taonga species to pre-
vent what they consider to be abuses. Some, though not
all, also said that kaitiaki should participate in the benefits
of commercial exploitation of taonga species where this is
consistent with tikanga Maori.

We heard some evidence from both claimants and third
parties about informal relationships that had developed
between kaitiaki and researchers or commercial inter-
ests in relation to particular projects. These relationships
allowed kaitiaki to become involved in decision-making
over the use of taonga species to a greater or lesser extent.
Several Crown research institutes, among them the
Institute of Geological and Nuclear Sciences (now GNs
Science), Crop and Food (now Plant and Food Research),
and the National Institute of Water and Atmospheric
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» Kowhai ngutukaka
(kaka beak).

» Poroporo. This hardy native plant, favoured by Maori and early
Pakeha settlers for its edible berries, was widely propagated in eastern
European countries for the steroid industry in the 1960s and1970s.
Later attempts to replicate that enterprise in New Zealand failed.

»» White manuka in flower and seed. Manuka was widely used

by Maori for weaponry, building, and firewood. Today, manuka

oil and manuka honey are the basis of a multi-million dollar

industry in which Maori are increasingly important players.

Research have developed particularly strong business and
research relationships with Maori, even including, in the
case of Geological and Nuclear Sciences, access and bene-
fit sharing-style arrangements with Maori landowners.

<« Flax plant Phormium cookianum Le Jolis, which Joseph Banks and
Daniel Solander collected in 1769. Some 30 years later, numerous plants
from after Cook'’s first voyage were still being propagated in the Royal
Botanic Gardens at Kew.

<« Puawananga (native clematis). The focus of commercial interest
in puawananga has been its value as an ornamental plant. Efforts are
ongoing to develop shrub-like forms suitable for home gardening.

<« Pohutukawa showing leaves,
flowers, buds, and capsules.
Maori sayings about pohutukawa
stretch back to the first peopling
of these islands. Low-growing
cultivars of pohutukawa and its
close relative the rata are popular
garden plants both in New
Zealand and overseas.

As matters stand, however, such arrangements are excep-
tional. They arise because the relevant scientists or entre-
preneurs see such arrangements as good business or good
ethics. There is no legal requirement for them.
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2.3 TE Ao PAKEHA, RESEARCH SCIENCE, AND
INTELLECTUAL PROPERTY

Having described the perspectives that kaitiaki and prac-
titioners of matauranga Maori bring to taonga species,
it is necessary now to explore the perspectives of the
researchers, scientists, and entrepreneurs who are also
deeply interested in these species. Their relationships with
taonga species can be said to operate within te ao Pakeha
and in accordance with its prescriptions. The genius of
matauranga Pakeha, or the Western approach to know-
ledge, is its capacity to abstract from the multitude of
particular things the universal principles which govern
existence, at least as it is understood today.

2.3.1 Research science

‘Science’ originally meant knowledge in any form and, at
least until the nineteenth century, was generally taken to
mean any particular branch of knowledge or study. In this
sense, ‘science’ could be said to have been practised by all
cultures, including Maori, for hundreds if not thousands
of years.

In recent centuries, ‘science’ has acquired a more spe-
cialised meaning, associated with a particular method
used to examine and explain the physical universe. Under
the ‘scientific method, a hypothesis is tested and con-
firmed through experimentation and observation until
rival explanations are discredited. Over time, the term
‘science’ has come to encompass much more than this,
and to encapsulate in a single idea not only this method,
but also the knowledge it produces and the culture of
methodical research that drives it.

The scientific method is empirical, which is to say it
relies on evidence that can be directly observed or sensed.
It is not concerned with non-physical worlds, and has
little or no place for received knowledge that cannot be
directly tested. To give one example, there is nothing in
the scientific method that requires a DNA researcher to
consider the mauri or whakapapa of a tuatara.

In general, the scientific method is also reductive. It
seeks to understand each object or phenomenon in the
physical universe by breaking it down into its compon-
ent parts and identifying underlying properties or laws.
It categorises plants and animals principally according
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to genus and species based on underlying characteris-
tics, rather than - for example - focusing principally on
their relationships to other creatures within their par-
ticular environmental context. Just as plants and ani-
mals have their taxonomies, so chemistry has its periodic
table, geology its aecons and eras, and physics its laws. This
means that the efficacy of manuka, for example, is not
considered holistically as a reflection of its mauri; rather,
science seeks to isolate its active compounds, and further
isolate and identify the genetic and environmental factors
that determine the concentration of those compounds
within the plant.

In all of these ways, the scientific method can be dis-
tinguished from - and is to some extent at odds with - te
ao Maori and its more holistic and relational world view,
based on mauri and whanaungatanga.

2.3.2 Patents and plant variety rights

In chapter 1, we briefly introduced the Western concept of
intellectual property (1p) rights as they relate to copyright
and trade marks. This chapter focuses largely on patents,
the legal framework for which developed in the wake of
the industrial revolution when innovation and knowledge
(acquired through science and technology) became sig-
nificant sources of profit. In essence, patents are a form
of 1p right which provides temporary property rights
over new inventions based on scientific and technological
innovation.

The first patents granted property rights to the ‘true
and first Inventor’ of ‘any manner of new Manufactures.”
While patents have undergone several iterations since
they were first created, it is sufficient for present purposes
to note that today New Zealand’s patent law grants a
patent owner exclusive rights over the invention to which
the patent relates for a period of 20 years. Those rights
entitle the patentee to prevent others from exploiting the
invention in New Zealand without permission. The term
of the patent is based on internationally agreed minimum
standards.” In return for those rights, the owner must
put a written explanation of the invention onto a pub-
licly available patent register. That explanation is called a
patent specification. Along with the patent specification,
the owner must outline the inventions uses. The extent
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of the patent grant is defined in what is known as ‘the
claims’”

This is the way inventors receive their due, and it is for
this reason that patents have, since the later part of the
twentieth century, come to be portrayed as a necessary
incentive for investment both in research and develop-
ment and in the commercialisation of innovation. At
the same time, in theory at least, the patent specification
makes the detail of the invention available to other inno-
vators who might want to carry the idea forward or mod-
ify it without breaching the original patent. The limited
term of the patent ensures that the scientific or techno-
logical advance contained in the invention will eventually
be made available for others to copy or exploit.”

Alongside patents, a new form of right called the plant
variety right (PvR) was introduced in New Zealand in
1987 to provide exclusive rights over the reproductive
material of new plant varieties which are created through
selective breeding. A PVR gives its owner an exclusive
right to sell the reproductive material of a new plant
variety. As there is for patents, there is a PVR register.
And, again as for patents, PVR protection is thought to
be a necessary incentive for the creation of new varieties
of plants. In New Zealand, PvRs are mostly used in the
large ornamental plant industry (which, as we have said,
includes species like koromiko, puawananga, and kowhai
ngutukaka, as well as varieties of pohutukawa), but they
are also used to protect commercial interests in food and
forestry plants.

2.3.3 The public domain

As with copyright and related rights, there is also a public
domain associated with patents. The public domain refers
to the vast body of information, knowledge, and creative
or inventive works that has never been or is no longer pro-
tected by 1p rights. Such information or knowledge can be
freely used by the wider public because there are no (or
are no longer) private property rights attached to it.

The public domain is the flip-side of the private rights
created in the system of 1P law, and its existence is essen-
tial to the proper functioning of the 1p system. By pro-
tecting 1p, society both acknowledges the benefits that
1P contributes and provides an incentive for people to

invest time and resources to foster innovation and expand
knowledge.

While patents and PvRs are said to encourage innov-
ation and creativity, all innovation also leverages off infor-
mation that is freely available in the public domain. Both,
therefore, are important for technological advancement.
Correctly balancing the need to stimulate innovation and
creativity with other policy objectives remains the deli-
cate task of today’s policy makers.

Commercial interest in taonga species and matau-
ranga Maori has raised questions about the ownership
and control of such resources previously assumed to be
in the public domain. The claimants say that the exist-
ing system of 1P rights strikes the wrong balance between
commercial interests and the interests of kaitiaki in those
resources.

2.3.4 The challenge ahead

By the end of the twentieth century, patents and pvrs had
extended to cover not only the creation of new varieties of
plant but also the isolated genetic or biological elements
of existing species, and the extractive or analytical pro-
cesses that produced them. Most rights have taken the
form of patents. Examples include patents over isolated
gene sequences, as well as the extraction and synthesis of
active therapeutic ingredients in plants.

These developments have created a point of potential
tension between those who wish to profit from private
property rights in the genetic and biological resources
of plants and animals, and kaitiaki who either have very
different priorities or who feel unable to affect the way in
which exploitation occurs. There is also tension between
Maori and Pakeha approaches to access to knowledge.
Pakeha culture places great value on unrestricted access
to knowledge and ideas, except, as we have said, where
restrictions are deemed necessary to encourage innov-
ation through commercial reward. Maori culture, on the
other hand, sees protecting matauranga Maori as the pri-
ority, because it is said to have mauri, tapu, and whaka-
papa. Maori culture would say that those who wish to use
matauranga Maori must earn the right to do so.

These tensions go to the heart of the ways in which this
country generates and imports knowledge and wealth.
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The central question is whether New Zealand’s current
system can accommodate the interests of kaitiaki com-
munities and individuals who do not always share the val-
ues upon which that system was built. That, indeed, is the
question we attempt to answer in this chapter.

As the foregoing suggests, there are three key areas in
which this tension is regularly played out:

» Bioprospecting, in which researchers, whether for
scientific or commercial purposes (or both), ‘pro-
spect’ living organisms, including taonga species, to
create usable products such as pharmaceuticals or
cosmetics. Kaitiaki say they have no legal platform
from which to influence or control the way this pro-
specting occurs or what is done with its results. They
say their relationships with taonga species are too
important for the law to fail to recognise and protect
them in bioprospecting.

» Genetic modification, in which researchers modify
the genetic make-up of living organisms, including
taonga species, in order to produce new characteris-
tics that are considered to be more useful or valuable
to humans. Kaitiaki fear that such modification will
undermine their relationships with taonga species
by interfering in the whakapapa of that species. They
say that shared whakapapa is the thing that creates
the kaitiakitanga relationship. Once again, they wish
to influence and control whether genetic modifica-
tion is allowed to proceed - and, if so, how.

» The creation of private 1P rights, such as patents and
PVRS, to protect research results that may be com-
mercially exploited. The claimants say this effectively
excludes taonga species in whole or in part from
their kaitiakitanga, and therefore undermines their
interests.

In the following section, we will explore whether and
how the current regimes around bioprospecting, genetic
modification, and 1P rights take account of the kaitiaki
interest. It is important to stress at the outset that these
three areas represent points along a single continuum,
beginning with research and ending with commercial
exploitation. Although for the sake of clarity it is neces-
sary to explain them separately, it is important to bear in
mind that they are closely related and form part of a sin-
gle big picture. That is why our analysis and suggestions
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for reform are contained in single sections (sections 2.5
and 2.6) that apply to all three subject areas.

2.4 BIOPROSPECTING, GENETIC MODIFICATION, AND
INTELLECTUAL PROPERTY

2.4.1 Bioprospecting

Technically speaking, bioprospecting is the search for,
and extraction and examination of, biological material or
its molecular, biochemical, or genetic content (whether in
situ — within its natural habitat — or ex situ - outside its
natural habitat) for the purpose of determining its poten-
tial to yield a commercial product. Such products include
pharmaceuticals, cosmetics, pesticides, other agricultural
products, and new varieties of organisms. In some cases,
bioprospecting results in the development of a commer-
cial product based on the extraction of active compounds
from the organism itself.

Traditional knowledge - in our case, matauranga
Maori - which has been built up over generations can
provide researchers with valuable information about the
biological characteristics of an organism. Access to such
knowledge reduces both the randomness and cost of the
bioprospecting process.

(1) Bioprospecting in New Zealand
New Zealand’s unique indigenous biodiversity is poten-
tially an attractive target for bioprospectors. But access to
it is regulated in myriad disparate policies and laws. There
is no single legal and policy framework that deals with all
bioprospecting activities, wherever they occur. In some
instances, access to certain genetic resources, especially in
the marine environment, is not regulated at all.
Prospecting on private land is governed either by com-
mon law or by statutes that control the proprietary rights
in relation to plant and animal specimens. In most cases,
the landowner controls all rights in respect of the target
specimen, and the landowner’s consent is all the biopros-
pector needs. The exception is where special legislation
has been enacted that effectively confers ownership on the
Crown, so that it can either prohibit the taking of particu-
lar species or require Crown consent prior to harvest.™
Numerous Crown agencies are responsible for the
administration of access to biological resources owned
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Harakeke growing in a typical coastal site. Plants growing in their natural
habitat are said to be in situ.

or controlled by the Crown. However, processes for gain-
ing access to those resources vary, and there is no coor-
dination between departments as to how to deal with
bioprospecting.

poc specifically addresses the issue of bioprospecting.”
Where bioprospecting is undertaken in the conservation
estate or in national parks, section 12 of pocC’s Conserva-
tion General Policy and section 11 of the department’s
General Policy on National Parks combine to provide
an avenue for significant Maori involvement. Both pol-
icies are subject to section 4 of the Conservation Act 1987,
which provides that effect shall be given to the principles
of the Treaty of Waitangi.

Section 12 of the Conservation General Policy gives
detailed guidance on the issuing of concessions for
research on public conservation lands and waters. The
policy differentiates between access to public conserva-
tion lands for research and monitoring purposes, and
access for the purpose of collecting material, whether for
commercial or non-commercial use. It contains a specific
requirement to recognise the Maori interest: ‘Matauranga
Maori and tangata whenua interests in research and
monitoring on public conservation lands and waters, spe-
cies and resources should be recognised and may be sup-
ported by cooperative arrangements.*®

2.4.1(1)

Plants at Makaurau Marae Nursery, Mangere. Plants grown outside their
natural habitat for research and devleopment are said to be ex situ.

The level of detail in the policy and the strength of the
Treaty clause in the Conservation Act (section 4) allow
for some iwi involvement, and iwi perspectives can be
taken into account. However, we were not advised of
how these provisions work in practice, so we cannot say
whether pDoc actively invites engagement with kaitiaki in
respect of bioprospecting.

We note that poc uses Maori committees (pataka
komiti) to manage iwi access to plants and animals for
cultural harvest purposes.” These komiti are made up
of representatives of local iwi who consider applications
regarding cultural harvest and make recommendations
to the regional conservator, who subsequently makes the
formal decision. A similar system is not used in the con-
text of bioprospecting by non-Maori.

In 2007, the Crown released proposals for reform of the
rules around bioprospecting. But matauranga Maori was
expressly excluded from the scope of the reform, so there
is no provision for kaitiaki to control any use or commer-
cial exploitation of that matauranga. Nor do the proposals
offer any protection to the kaitiaki relationship itself with
taonga species. Significantly, too, the focus is only on
commercial bioprospecting. Early-stage research that is
not explicitly commercial is therefore not covered, even
though most commercial exploitation begins in this way.
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Kawakawa. This plant is highly regarded by Maori for its medicinal
properties and is probably second only to harakeke for its broad utility.
The leaves, bark, and fruit have numerous traditional applications.

In the last two decades, the interests of indigenous
people in respect of biodiversity and associated trad-
itional knowledge have been the subject of intense debate
in several international forums. We address those devel-
opments below, but note here that none of the Crown’s
current reform proposals attempt to address the issues or
proposals being discussed internationally.

(2) The claimants’ arguments

The claimants’ concerns about bioprospecting are wide
ranging, and go beyond specific policy and procedural
issues. These concerns can be broadly characterised at
four levels.

First, some claimants argued that bioprospectors
should not use the matauranga Maori associated with
taonga species without the consent of the kaitiaki.
Secondly, claimants said bioprospectors must not use
taonga species if such use is inconsistent with tikanga
Maori and thus will damage kaitiaki relationships with
those species. These kaitiaki claim a right of veto over
use in order to protect that relationship. At a third level,
some claimants said the kaitiaki relationship with taonga
species is so all-encompassing it amounts to ownership
of the genetic resources of that species. The result, these
claimants said, is that no exploitation of those resources
is allowed without kaitiaki consent. Lastly, in exceptional
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cases, some claimants said the kaitiaki relationship is
so special it extends to both the genetic and biological
resources of the taonga species. These kaitiaki may there-
fore claim ownership or control of each living example of
that species within their traditional territory. The intimate
cultural and spiritual relationship between Ngati Koata
and the tuatara of Takapourewa is one such example.

(3) The international influence on New Zealand’s
bioprospecting regime

In 1993, New Zealand became party to the Convention
on Biological Diversity, which established an inter-
national framework for the conservation and utilisation
of the world’s genetic and biological resources. One of the
issues in the negotiation was the longstanding asymmetry
between technology-rich but diversity-poor Western
countries (particularly European and North American
countries) and technology-poor but diversity-rich coun-
tries (in, for example, South America and Africa). The
latter grouping argued that rich countries were exploit-
ing remaining biodiversity in poor countries without
any benefits flowing back to those countries. Article 15
of the convention introduced a mechanism to address
these issues. It would provide for access to biodiversity for
those wishing to exploit it, but require that the benefits of

A tuatara. Witnesses such as Whetu Marama MacGregor of Ngati Wai
and Alfred Elkington of Ngati Koata described their regular contact with
tuatara and their efforts to boost its population.
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Ingredients label from one of a number of popular manuka-derived
products. The director of the natural therapeutics company
Kiwiherb, who gave evidence on behalf of Ngati Kahungunu, said
Maori participation in the industry had been lacking and should be
encouraged and welcomed.

such exploitation be shared with the host country. This, it
was hoped, would stop what technology-poor countries
viewed as the misappropriation of their genetic resources
by wealthy Western biotechnology companies.

The convention therefore requires that access to those
resources be ‘subject to mutually agreed terms’ and the
‘prior informed consent’ of the provider state.” In add-
ition, such access should be subject to the ‘fair and equit-
able sharing of benefits arising out of the utilisation of
genetic resources’ (‘Access and Benefit Sharing’).” The
convention accepts that benefits may be monetary or
non-monetary.

Article 8(j) of the convention addresses the specific
concerns of indigenous peoples. It provides that state par-
ties shall:

respect, preserve and maintain knowledge, innovations and
practices of indigenous and local communities embody-
ing traditional lifestyles relevant for the conservation and
sustainable use of biological diversity and promote their
wider application with the approval and involvement of the
holders of such knowledge, innovations and practices and
encourage the equitable sharing of the benefits arising from
the utilisation of such knowledge, innovations and practices.

Article 8(j) underlines the vital role of traditional
knowledge, innovation, and practices in the conservation

2.4.1(4)

of biodiversity. It is directly linked to the access and bene-
fit sharing mechanism to ensure that traditional know-
ledge holders receive a fair share of the benefits derived
under article 15 where bioprospecting has relied in some
way on indigenous traditional knowledge, innovations, or
practices.”

The concepts of access and benefit sharing and prior
informed consent laid down in the convention are use-
ful, but as yet have limited practical effect because they
are unenforceable and subordinated to the international
1P regime — and, in particular, to the TR1PS Agreement.”
Moreover, the TRIPS Agreement requires that countries
provide in their national laws for the granting of patents
for inventions that use genetic resources without requir-
ing that those national laws respect the provisions of the
convention in relation to prior informed consent and
benefit sharing. Nor does the TRIPS Agreement expressly
require that national laws require patent applicants to
disclose in their applications whether traditional know-
ledge or genetic resources have contributed in any way
to the invention. In fact, the convention and the TRrIPS
Agreement serve two very different purposes. While the
convention fosters the conservation and sustainable use
of biodiversity, the TRIPS Agreement provides incentives
for the commercial exploitation of biodiversity.

Not surprisingly, there is ongoing debate about how
the competing interests of the convention and the TRrIPS
Agreement might be reconciled. There is, for example,
significant debate in the World Trade Organization TRIPS
Council about whether it should be mandatory to require
patent applicants to disclose any traditional knowledge or
genetic resources used in research that led to the patent
application. Many countries argue that such a disclosure
requirement would, in turn, trigger access and benefit
sharing negotiations between the researchers or biopros-
pectors and the traditional owners.

(4) Summary

New Zealand’s laws and policies affecting bioprospect-
ing raise important issues that are still to be confronted.
The regime is inconsistent. There are some areas, par-
ticularly within poc’s jurisdiction, where room poten-
tially is, or could at least be made, for the Maori interest
in bioprospecting. Elsewhere, law and policy is silent on
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the issue. Sitting above all this are developments in inter-
national forums. New Zealand will need to confront the
challenges of those developments sooner rather than later.
We return to these matters in our analysis (section 2.5).

2.4.2 Genetic modification

Genetic modification refers to the science by which genes
are deleted, changed, or moved within an organism or
transferred between different organisms. This produces
what is known as a genetically modified (GM) organism.
GM technology brings great potential benefits and sig-
nificant risks to the well-being of the environment, and
to human health and safety. The state of scientific know-
ledge is such that some of the risks are uncertain and
unpredictable.

(1) Genetic modification in New Zealand

The area of genetic modification is tightly regulated and
managed in New Zealand. The claimants were critical of
several aspects of this system - in particular, the way in
which Maori values are given a low priority when deci-
sions are made about GM organisms. We outline the
claimants’ concerns below, but first briefly outline aspects
of the regime as it currently applies.

Genetic modifications are controlled under the
Hazardous Substances and New Organisms Act 1996
(usNO Act), the Act’s ‘Methodology Order,” and vari-
ous regulations and protocols.” The Act is administered
by the Environmental Risk Management Authority
(ERMA), soon to become the Environmental Protection
Authority.” ERMA comprises three formal elements - the
Authority, the Agency (which provides administrative
support to the Authority), and the independent Maori
advisory committee, Nga Kaihautt Tikanga Taiao.” Any
person wishing to import, develop, field-test, or release a
GM organism requires the Authority’s approval.

The HSNO Act sets out a hierarchy of relevant purposes,
principles, and considerations in descending order of
importance and weight. This hierarchical structure mir-
rors that of the Resource Management Act 1991 (RMA).

The apex of the hierarchy is the HsSNO Act’s purpose -
the protection of ‘the environment and health and safety
of people and communities’ from the adverse effects of
hazardous substances and new organisms. All decisions
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of the Authority must be consistent with that purpose.
Below that purpose are the Act’s principles. These require
the Authority to recognise and provide for:

(a) The safeguarding of the life-supporting capacity of air,
water, soil, and ecosystems:

(b) The maintenance and enhancement of the capacity of
people and communities to provide for their own
economic, social, and cultural wellbeing and for the

. 26
reasonably foreseeable needs of future generations.

Below these principles is a mix of considerations that
must also be taken into account. The list of considerations
specifically mentions Maori relationships with flora and
fauna. Section 6 provides for:

(a) The sustainability of all native and valued introduced
flora and fauna:

(b) The intrinsic value of ecosystems:

(c) Public health:

(d) The relationship of Maori and their culture and traditions
with their ancestral lands, water, sites, waahi tapu, val-
ued flora and fauna, and other taonga:

(e) The economic and related benefits and costs of using a
particular hazardous substance or new organism:

(f) New Zealand’s international obligations.

There is no statutory guidance as to the relative weight
to be given to each of these considerations. Weighting is
for the Authority to determine. Section 7 adds a require-
ment to take account of the ‘precautionary approach’
in making decisions under the Act. Section 8 requires
the principles of the Treaty of Waitangi be ‘taken into
account’ as well.

Decisions by the Authority must comply not only with
these specific requirements but also with the orders,
regulations,” and protocols® made under the Act. The
Methodology Order is of particular importance here. It
sets out precisely how these multi-disciplinary risk assess-
ments will be carried out.” In effect, the Methodology
Order drives the entire decision-making process.

GM organism applications to the Authority under
part 5 of the HSNO Act are generally divided into low-risk
and non-low-risk genetic modification. Low-risk genetic
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GMm organism applications to the Authority under part 5 of the HsNO Act
are generally divided into low-risk and non-low-risk GM categories. Low-
risk Gm organism research is performed within contained laboratories.

modification refers to GM organism research within con-
tained laboratories. The Authority may delegate its deci-
sion-making power for low-risk genetic modification
to either the chief executive of ERMA or, more usually,
to one of the Institutional Biological Safety Committees
located within a university or Crown Research Institute.
Each committee has a minimum of five members with the
requisite knowledge and expertise to assess and evaluate
the applications. At least one member of each committee
must be Maori, appointed on ‘the nomination of the hapa
or iwi with mana whenua in the locality covered by an
application’”

Applicants are obliged to consult with the Maori com-
munity prior to lodging an application to the Authority
whenever the work involves ‘DNA from native flora and
fauna, ‘human pNa . . . of Maori origin, or ‘embryonic
stem cells. An application that does not comply with
these requirements will either be declined or returned
to the applicant with an instruction to resubmit once the
requirements are met.”

By contrast, applications relating to non-low-risk
genetic modification must be decided by the Authority
and cannot be delegated. Applications to import a Gm
organism for release, or to release a GM organism from
containment, including field-testing,” are subject to pub-
lic notification and a full public submission process.” A

2.4.2(2)

Field trials of Gm crops remain controversial. Applications to release a
GM organism from containment, including field testing, are subject to
public notification and a full public submission process.

proposal may also be publicly notified if the Authority
considers it to be of significant public interest. As a result,
non-low-risk applications can be expensive, and the pro-
cess time consuming. Low-risk application costs, on the
other hand, are negligible and the process is quick. There
are many more low-risk applications than there are non-
low-risk ones.

Nga Kaihautt is independent of the Authority but has
no decision-making powers. Its role is to advise and make
recommendations to the Authority in respect of appli-
cations before the Authority when requested to do so.
Nga Kaihauti members are appointed by the Authority.
There is, in addition, a Maori unit called the Kaupapa
Kura Taiao Unit, which provides internal advice on Maori
issues.

(2) The claimants’ arguments

The claimants’ major concern was that Western scientific
considerations take precedence over Maori values when it
comes to decisions about GM organisms. They argued that
key aspects of ERMA’s statutory mandate, internal struc-
tures, and decision-making processes effectively combine
to subordinate Maori values to the interests of science.
They said Maori considerations which are not scientif-
ically assessable are given low priority and are not seen as
important enough to carry the day. The claimants pointed
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in particular to the science bias of the HsNO Act and the
Methodology Order.

The claimants also argued that the dominating role of
science in the assessment process does not allow Maori
to protect the integrity of the kaitiaki relationship with
matauranga Maori and the relevant species or biological
resource. They said that the Maori relationship with the
physical and cultural environment and the principles of
the Treaty of Waitangi are relegated to ‘take into account’
considerations in the decision-making process. They are
easy to avoid if inconvenient. The claimants also noted
the absence of any reference to the core Maori value of
kaitiakitanga in the decision-making framework of the
HSNO Act.

Turning to the Methodology Order, the claimants
said that clauses 25 and 26 effectively negate the already
weak Maori provisions of the HsNO Act. These provisions
require the Authority to start its assessment with scien-
tific evidence. Other matters, such as cultural values, are
considered only if the evidence raises them. Moreover,
where the GM proposal poses negligible risks to the envir-
onment and to human health and safety, the Authority
can approve the project as long as the benefits outweigh
the costs.

In institutional terms, the claimants pointed out that
Nga Kaihautti has no real influence on the decision-
making process. They said that in no instance has an appli-
cation been rejected on the basis of Nga Kaihauta’s advice
alone. The claimants acknowledged the requirement for
Maori membership of Institutional Biological Safety
Committees, but claimed that Maori representatives do
not necessarily represent mana whenua. Additionally, a
single Maori representative can be routinely outvoted by
the other members.

More generally, the claimants’ opinions on the benefits
and risks of genetic modification were divided. A number
of claimants expressed abhorrence at the whole idea of
transferring genetic material from a member of one spe-
cies to another, whether or not that species is indigenous.
They said this corrupted the whakapapa of those species
and destroyed their mauri. This might be seen as a strict
tikanga-based approach. Other claimants took a more
flexible view, at least for projects that provided medical
benefits and did not involve crossing species boundaries.
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Many of these concerns were discussed in the first
appeal to the High Court from an ERMA decision in
Bleakley v Environmental Risk Management Authority.
This appeal challenged ERMA’s decision to allow the field-
testing of cattle whose genetic make-up had been altered
by the insertion of gene sequences from a human myelin
basic protein gene. It was hoped this work would assist
research into multiple sclerosis.* We will pick up aspects
of this decision later (see section 2.5.1(2)).

We have no doubt that the Crown is committed to tak-
ing Maori concerns seriously when it comes to the dif-
ficult topic of genetic modification. ERMA has set up a
variety of policies, strategies, and consultation documents
to ensure that Maori perspectives are at the table when
decisions about Gm proposals are being made. Applicants
have to consult with mana whenua prior to lodging an
application that involves indigenous flora and fauna, pNa
of Maori origin, or embryonic stem cells. Institutionally,
the Maori position has been strengthened through the
establishment of Nga Kaihauta and the compulsory
Maori membership in the Institutional Biological Safety
Committees.

The claimants’ concerns about the importance accorded
to kaitiaki interests in the actual decision-making process
are justified, however. There is a real issue about whether
the balance between the interests of kaitiaki and of sci-
ence is struck appropriately. There appears to be an issue
around the inherent science bias of the Methodology
Order, the structure of the statute, and the importance
they accord to the kaitiaki interest. The problem seems to
be intensified by the fact that Nga Kaihautt provides rec-
ommendations only at the request of the Authority.

We will return to consider these issues further in our
analysis section.

2.4.3 Intellectual property

(1) Patents

1P rights and patents, in particular, are both the culmin-
ation of part of a research process and the starting point
for commercial exploitation of valuable biological mater-
ial. They are assets used to obtain finance to continue
research, to develop saleable commodities, and to give the
developer priority over others engaged in a similar line
of research. A patent might also be the means by which
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Manuka flower, Te Paki, Northland, 1992. In New Zealand, patents have
been granted for a number of manuka-based products and processes.

the financial investment for research and development
can begin to be recouped and pecuniary rewards reaped.
Hence, patents have considerable relevance for and
impact on the commercialisation of research.

As we have said earlier, a patent confers on the owner
of the patent (the patentee) rights to exclude others
from manufacturing, using, selling, and importing” the
described invention in New Zealand for 20 years.

A patent will only be granted if the inventor discloses
key information about the invention to the authority
that grants patents. That body places the information in
a public register. Disclosing the invention ensures that
the detail of the invention is available to other innovators
who might want to carry the idea forward or modify it
without infringing the patentee’s exclusive rights. Once
the term of protection has ended, the patented invention
enters the public domain.

In New Zealand, the Intellectual Property Office
(1poNz) examines every application to determine
whether the claimed invention should be granted a patent.
Under the Patents Act 1953, IPONZ does not undertake a
full examination of patent applications. Rather, the pat-
ent applicant is given the ‘benefit of the doubt’ that the
invention applied for is patentable unless it clearly is not.
Certain aspects relating to obviousness and usefulness, in
particular, are left to opposition or revocation processes.
There are a number of reasons for this ‘benefit of the

2.4.3(1)
doubt’ approach - one of which is that a full examination
would consume considerable resources.

Even though not all patentability criteria are exam-
ined at application stage, an invention must meet certain
requirements to be a legally valid patent. It must be:

» amanner of manufacture within the meaning of sec-

tion 6 of the Statute of Monopolies;

» new (that is, novel);

» not obvious but rather involve an inventive step; and

> useful.

Mere discovery is not patentable. That is, a patent can-
not be obtained over naturally occurring things - such as
an animal, plant, or micro-organism — unless it has been
modified in some way. A degree of human intervention
or modification is required. We pick up this issue in the
next section.

The requirement that an invention be a ‘manner of
manufacture’ has a long history and there is much case
law on the meaning of that phrase and its development
over time. Broadly, for an invention to satisfy this require-
ment, it must be in the form of a product or process (or
even a combination of the two) capable of being used in
some kind of industry.

An invention is considered to be new if it is not already
known, used, patented, or published in New Zealand
before the application is made. As a result, products or
processes already known to matauranga Maori cannot
meet the newness requirement because, by definition,
the Maori section of the wider community already knows
about them.

The invention must not be obvious to a person skilled
in the relevant art — that is, an expert in the field. For
example, if a patent application relates to the process of
isolating an active ingredient (say, from manuka), a court
or 1poNz will want to know if the described process for
isolating the active ingredient is obvious to an expert in a
field relevant to that species.*

Lack of utility is a ground for revoking a patent.
However, usefulness is of particular relevance for the
patentability of genetic material, particularly genes and
gene sequences. We address the issue of patentability of
life forms below. However, as far as utility is concerned,
isolation of genetic material alone does not prove that it is
useful. Something more is required.”
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Even when an invention meets all patentability require-
ments, the Commissioner of Patents can still refuse to
grant a patent if the use of the invention would be con-
trary to morality.** The morality exclusion in section 17 of
the Patents Act has been the basis on which human and
human-related material has been excluded from patent-
ability. 1PoNz guidelines provide:

As a general guide, claims to the following subject matter
are likely to attract an objection under s17(1): human beings,
processes which give rise to human beings and biological
processes for their production; methods of cloning human
beings; human embryos and processes requiring their use;
transformed host cells within a human and other cells and
tissues within a human.”

1PONZ’s initial guidelines regarding the scope of section
17(1) explicitly accepted that Maori views of what might
be contrary to morality are relevant to the operation of
that section. These guidelines stated that ‘where it appears
that the use of the invention would be contrary to moral-
ity for New Zealand society as a whole or for a significant
section of the community, including Maori, the patent
officer may refuse a patent application on the basis that
the use of the invention would be contrary to morality.*
However, in May 2009, the specific reference ‘including
Maori’ was taken out because, according to 1PONz, it had
‘caused some confusion with respect to the nature of what
would and would not be objectionable under section 17(1)

>41

of the Patents Act 1953’

(2) Patents for life forms

It is now possible to patent life forms, or parts of life
forms. This development has given rise to a great deal
of argument about where discovery stops and invention
begins.

Genetically modified animals or plants are able to be
patented. Numerous patents relating to genetically modi-
fied plants have been granted in New Zealand, and oM
micro-organisms are also patentable in New Zealand.

Modern biotechnology also makes it possible to isol-
ate and purify biological materials that are identical or
largely identical to such materials as they exist in nature.
Such materials are merely extracted from their natural
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The structure of DNA. The interwoven form of the DNA structure is well
known today. Claimant witness Mana Cracknell spoke of te ruatau,

a dual helix formation, sometimes seen in kowhaiwhai patterns, that
represents the interwoven nature of different forms of knowledge.

environment. They are arguably discovered, not invented.
However, patents are now being granted not just for the
technology used in the isolation and purification process
(which is clearly an invention), but also for the isolated
gene sequence itself."

Those who support the patenting of life forms say
the cost and sophistication of the isolation process is so
great that the result should be treated as an invention
and granted a patent, no matter that the genetic mater-
ial existed before isolation. They argue that research will
simply not occur unless patents can be granted for this
work. Opponents of such rights say that isolating aspects
of life forms is not invention but merely discovery. They
say that the work will not stop just because it remains in
the public domain. Indeed, they argue that privatising
this research obstructs progress by putting whole areas of
inquiry off limits, and increases the cost of access to the
benefits of the research.
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Kowhai ngutukaka (kaka beak). This plant is propagated and widely sold
in commercial nurseries, while its existence in the wild is precarious.

New Zealand law favours the patentability of isolated
aspects of life forms, but the debate continues worldwide
and it is clear that domestic law will be affected by any
resolution of it.

(3) Plant variety rights

Plant variety rights are, as we have said, exclusive rights
afforded for a limited period of time to breeders of new
plant varieties.¥ pvRs protect a breeder from unauthor-
ised use of protected plant varieties by third parties. Such
protection is deemed to be necessary because the breeder
has invested time, money, and effort in breeding activ-
ities. In exchange for these efforts, the breeder obtains an

2.4.3(4)

exclusive right to commercially exploit the propagating
material of the new variety and thus has an opportunity
to recoup the cost of investment.

PVRs provide the breeder only with control over com-
mercial propagation of the variety and its product. They
do not confer rights to prevent the non-commercial
propagation or harvest of the variety’s products. This
allows other breeders to create new varieties, which in
turn might qualify for pvRs.

New Zealand is a member of the 1978 Convention
of the International Union for the Protection of New
Varieties of Plants, which sets uniform standards for
national plant protection laws while allowing flexibility
for national legislation. Under the Plant Variety Rights
Act 1987, a PVR can be granted over a variety that is new,
distinct, uniform, and stable. A variety is not new if a part
of it has already been offered for sale in New Zealand
within a year of the date of the pvR application. Nor,
in the case of woody plants, will it be new if it has been
sold overseas within six years of the application date. The
period for non-woody plants is four years.**

Plants that are not new varieties but have existed in the
New Zealand environment for some time will not meet
the newness requirement for a pvR. Kowhai ngutukaka,
or kaka beak, is an example of this. Tate Pewhairangi of
Ngati Porou told us that kowhai ngutukaka is available
for sale in plant nurseries, but because the plant has not
been hybridised it does not meet the PVR criteria. Mr
Pewhairangi questioned where the sellers of the plants
obtained the propagating material from, but this is not an
issue that is considered in the process of granting a PVR.

A plant is distinct if it is different from all commonly
known varieties in at least one way, such as shape, col-
our, and disease resistance.” The other requirements of
uniformity and stability are related. They are designed to
ensure that the plant is a genuine variety and remains true
to its characteristics after propagation.

(4) Patents and plant variety rights in international
treaties

New Zealand’s 1p law has to comply with the minimum
1P standards set out in the TRIPs Agreement. These min-
imum standards require patents to be available under
national law for any invention, whether product or
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process, in all fields of technology, provided it is new,
non-obvious, and useful. Patents must be provided with-
out discrimination as to the place of invention, the field of
technology, and whether products are imported or locally
produced.* Patents must be granted for at least 20 years."”
New Zealand’s Patents Act 1953 and 1PONZ practice argu-
ably comply with these requirements.

The TRIPS Agreement requires that members protect
plant varieties either by patents or by a sui generis (stand-
alone) system. New Zealand has opted for the sui generis
PVR system that conforms to the 1978 Convention of the
International Union for the Protection of New Varieties of
Plants, mentioned above.

It is important to note that because TRIPS is a min-
imum standards agreement, it allows its members to enact
‘more extensive protection” in their domestic law than
is prescribed by the Agreement, as long as such protec-
tion does not run counter to its provisions.** Sui generis
laws which are outside the scope of the TRIPS Agreement
are not governed by the parameters of that Agreement.
However, where patents and pVRs are involved, the TRIPS
Agreement allows each member state the flexibility to
fine-tune its law according to its particular economic, cul-
tural, and social interests.

The TRIPS Agreement explicitly allows members to
exclude some things from patentability. These include:

» ‘diagnostic, therapeutic and surgical methods for the

treatment of humans and animals’;

» plants and animals, with some important excep-

tions; and

» inventions where prevention of their commercial

exploitation is ‘necessary to protect ordre public or

morality’ ¥

(5) Ordre public and morality

The scope and meaning of the ordre public and morality
exceptions are crucial to whether the concerns raised by
the claimants can be addressed by the Crown within the
constraints of New Zealand’s international obligations.
Outside these two exceptions, the TRIPS Agreement
allows New Zealand’s domestic patent law very little
flexibility to provide for the kaitiaki interest in respect of
taonga species.”
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The terms ordre public and morality are not defined in
the TrIPS Agreement and their meaning has never been
tested in a World Trade Organization dispute. The phrase
ordre public is French. It does not have the same meaning
as public order - at least not in the narrow sense of relat-
ing to public safety.

Expert commentator on the TRIPS Agreement Daniel
Gervais has provided useful definitions of the two terms.
He explains the meaning of ordre public in this way:
‘While public order may be defined as the maintenance
of public safety, ordre public concerns the fundaments
from which one cannot derogate without endangering
the institution of a given society.” It expresses, he says,
‘concerns about matters threatening the social structures
which tie a society together, ie, matters that threaten the
structure of civil society as such’™

Gervais describes the term ‘morality’ as ““the degree
of conformity to moral principles (especially good)”. The
concept of morality is relative to the values prevailing in a
society. Such values are not the same in different cultures
and countries, and change over time.”

Section 17 of New Zealand’s Patents Act refers only to
morality, and this has been the basis on which human and
human-related material has been excluded from patent-
ability in New Zealand.”* As we have said, there is clearly
some discussion within 1PoNz about the relevance of
Maori interests to the operation of that section. We are
satisfied that, where exclusions are necessary to protect
kaitiaki interests, the morality and ordre public exclu-
sions in the TRIPS Agreement are wide enough to accom-
modate the kaitiaki interest in the genetic and biological
resources of taonga species and matauranga Maori. After
all, the Treaty of Waitangi is the founding document of
our bicultural nation, and that very biculturalism is fun-
damental to our civil society. We are also satisfied that the
TRIPS Agreement does not need to inhibit New Zealand’s
ability to respond to its Treaty of Waitangi obligations. We
will return to this issue when we look to the way ahead
(section 2.6).

(6) Claimant, Crown, and interested parties’ arguments
As with bioprospecting and GM, claimants raised con-
cerns about 1P issues on four levels.
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First, some claimants expressed unease about patents
or PVRs being granted to researchers who rely on matau-
ranga Maori without prior consent. They said that con-
sent and appropriate acknowledgement is required when
matauranga Maori has been used, whether or not the
matauranga is in the public domain. The fact that a great
deal of matauranga Maori is already in the public domain
does not undermine the responsibilities kaitiaki have
towards the matauranga.

Secondly, some claimants argued that the acquisition
and exploitation of 1p rights can sometimes conflict with
the longstanding values underpinning kaitiaki relation-
ships with taonga species. In such cases, the exploitation
of such rights might damage or even destroy this relation-
ship. These claimants argued that within the 1p system
the kaitiaki relationship is never seen as strong enough to
override or even limit patents or PVRs in taonga species.

At a third level, claimants said that the kaitiaki relation-
ship with some taonga species is so all-encompassing it is
akin to modern concepts of ownership in the biochemical
or genetic characteristics of the species. Thus, no exploit-
ation should be allowed without kaitiaki consent.

The fourth level of claimant concern focused on excep-
tional cases. Here, claimants said, the kaitiaki relationship
with a taonga species is of such intimate and spiritual sig-
nificance that it transcends the genetic or molecular level,
and applies to each living example of a species within the
kaitiaki’s traditional territory.

The Crown emphasised that the patent and pvr
regimes were never designed to protect kaitiaki interests,
and that they are in fact ill-suited to fulfil this task. The
Crown was concerned that the recognition of Maori inter-
ests as sought by the claimants would stifle research and
development. It argued that such protection would effect-
ively undermine the very purpose of the 1P system, and
stifle scientific and technological innovation and invest-
ment. The Crown stressed the importance of research as a
driver of economic growth in New Zealand.

The Crown also argued that once matauranga Maori is
in the public domain it is difficult to control its use. The
Crown submitted that there is neither a practical way nor
any need to protect matauranga Maori once it is pub-
lished in this way. Indeed, it is the responsibility of Maori

2.4.3(6)

to keep matauranga Maori out of the public domain.
Further, the Crown stressed that New Zealand is bound
by its international obligations to provide for minimum
1P standards and that a fundamental revamp of domestic
patent and PVR law is not possible.

However, the Crown did accept that some degree of
protection for matauranga Maori and cultural relation-
ships with taonga species is justified. It pointed to its cur-
rent proposals for reform of the patent and PVR regimes,
including a proposal to introduce a new Maori committee
to advise the Commissioner of Patents whether an ‘inven-
tion’ is derived from Maori traditional knowledge or from
indigenous plants or animals, and whether the granting
of a patent would be likely to be contrary to Maori values.

Representatives of several native plant nurseries gave
evidence before us. They were concerned that if Maori
were granted exclusive rights over native plants it would
impede the development of an important commercial
industry. The Nursery and Garden Industry Association
and Black Bridge Nurseries, for example, were opposed
to recognising that Maori hold any perpetual exclusive
rights in flora and fauna. They contended that granting
Maori proprietary rights over flora and fauna on the basis
of cultural association would negate the time, money, and
effort nurseries had spent in researching, developing, and
promoting native plants.” Looking more widely, the asso-
ciation relied on articles 15 and 8(j) of the Convention on
Biological Diversity to urge that a distinction should be
drawn between the bare genetic resources and any trad-
itional knowledge in respect of those resources. The asso-
ciation accepted that while it might be appropriate to rec-
ognise rights in traditional knowledge, there could be no
justification for recognising direct rights in the resources
themselves. While Maori may have created the know-
ledge, they did not create the species.”

The Federation of Maori Authorities took a different
view. It argued that matauranga Maori should be pro-
tected in perpetuity and that commercial exploitation of
flora and fauna from Crown estates should be subject to
benefit sharing in favour of Maori.”

A number of Crown research institutes gave evidence
as interested parties. They were concerned to ensure that
changes to protect the Maori interest in the genetic and
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biological resources of taonga species would not unduly
increase the uncertainty or time involved in doing busi-
ness in the research and development sector. But they
also acknowledged the potential upside in bringing Maori
interests into the research and development mainstream.
They saw this as a natural extension of the growth of their
existing Maori portfolios.”

All Crown research institutes have business and
research relationships with Maori, and in some cases
these are very extensive. All the institutes employ at least
one Maori portfolio manager, while some (such as the
National Institute of Water and Atmospheric Research)
have a specialist Maori development unit that identi-
fies research projects with relevance to Maori interests
and ensures correct protocols. It appreciates the need to
establish working relationships as early as possible and to
use these for capacity-building within communities. We
heard of projects involving Ngai Tahu with research into
titi (muttonbirds), and ventures with other iwi in aqua-
culture and medicinal product research. Crop and Food
Research (now Plant and Food Research) is active both
in bioprospecting and in genetic modification. We heard
in the inquiry how it developed its own framework for
engagement with Maori, the two main planks of which
were ‘prior informed agreement’ and ‘integrity’ Crop and
Food Research’s consultation framework was particularly
strong. It provided:

a) There will be full disclosure of intent (in writing), includ-
ing a research and development proposal and benefits
that Maori will accrue;

b) All business/research scenarios will be explored with the
aim of delivering maximum benefit to Maori;

c) There will be sufficient time given to consider the
proposal;

d) There will be sufficient time for Maori to gain an inde-
pendent assessment of the project/proposal.”’

New Zealand Forest Research Limited (Scion) has
taken a different approach to engaging with iwi and
Maori landowners. It has introduced a stand-alone
Maori advisory committee called Te Aroturuki, similar to
ERMA’s Nga Kaihauti. Its main objectives are to enhance
relationships between scientists and Maori, develop better
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research outcomes, and ensure that areas of concern to
Maori around plant gene technologies are recognised,
discussed, and addressed.*

Engagement between GNs Science and Maori land-
owners has been even more far-reaching; they have en-
tered into access and benefit-sharing style arrangements.”

Turning to those involved in education and research
and development, the need for guidelines emerged as a
common theme. In the education area, there were ques-
tions about how matauranga Maori should be included in
the science curriculum. In the research and development
sector, the question of who to consult with, and how, was
a particular issue.

Issues around reform of the 1P system were brought
before us by the New Zealand Institute of Patent
Attorneys. It argued in favour of a sui generis regime for
meeting the claimants’ concerns on the grounds that this
would not undermine the very purpose of the existing
1P framework. But it also stressed that the system should
protect only matauranga Maori, and not the species
themselves.”

(7) Summary

The issues the claimants raised in respect of their rights
in the genetic and biological resources of taonga species
are wide ranging. At one end of the spectrum, they said
they should have some rights to control all matauranga
Maori relating to those resources, even if that matauranga
is effectively in the public domain. At the other end of the
spectrum, there was acceptance that, in some instances at
least, consultation and involvement in decision-making
might achieve protection of their interests. As with bio-
prospecting and GM, the common element in these argu-
ments was the desire to maintain the relationship of kai-
tiaki with the matauranga Maori and the relevant species
or biological resource.

Both the Crown and the interested parties who gave
evidence before us emphasised that any recognition of
Maori rights should not have a chilling effect on research
and consequently on 1P rights. Although the Crown
research institutes, in particular, seem to have good work-
ing relationships with Maori and have demonstrated best
practices for including Maori as advisers in the research
process, this on its own does not meet claimant concerns.
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The New Zealand Institute of Patent Attorneys argued
that any additional legal protections of matauranga Maori
should not undermine the basic tenets of existing 1p law.
The Crown, too, stressed that New Zealand must comply
with its international obligations, particularly the TRIPS
Agreement.

But the heart of the problem is this. The primary pur-
pose of the patent and PVR systems is to enable exploit-
ation; it was never intended to accommodate matauranga
Maori or indeed to respond to the interests of kaitiaki.
For example, within the examination process, patents and
PVRs are granted to the party who first expresses know-
ledge in Western scientific terms. IP examiners are often
trained in Western science but not in tikanga Maori.
If they consult scientific databases to research publicly
available information that might be relevant to an appli-
cant’s claims of novelty,” they are unlikely to find any
reference to matauranga Maori, because it is barely docu-
mented in such databases. Further, the legal framework
is inadequate in many ways for protecting the kaitiaki
interest. For example, after the expiry of a patent, the
patented invention becomes available for others to use -
a concept that may run counter to the responsibilities of
kaitiakitanga.

In sum, everyone appears to accept that many aspects
of the 1p system as it affects the genetic and biological
resources of taonga species fail to meet the needs of the
claimants, because it was never designed to do so.

2.5 THE RIGHTS OF KAITIAKI IN TAONGA SPECIES
AND MATAURANGA MAORI

We have said from the outset that bioprospecting, genetic
modification, and 1P are not isolated issues. They all take
place in the context of research, and each occupies a place
along the road from exploration and discovery to exploit-
ation of commercially valuable biological material.

In this section, we bring the three subject areas back
together to analyse the nature of the Maori interest in
them. First, we ask whether and, if so, how existing law
and policy in the three areas protect the interests of kai-
tiaki in matauranga Maori, and in the genetic and bio-
logical resources of taonga species. We then ask whether
the principles of the Treaty of Waitangi are relevant to

2.5.1(1)

the Maori interest in these things. Although we do not
go as far as the claimants would wish, we certainly accept
that the law must provide better protection than it cur-
rently does. We say that while the Treaty does not provide
for Maori ownership of either the genetic or biological
resources of taonga species, or their associated matau-
ranga Maori, kaitiaki unquestionably have a right to pro-
tect their relationships with taonga species and a right to
a reasonable level of control over their matauranga Maori.
We say that these are legitimate interests entitled to a rea-
sonable degree of protection. We conclude that the level
of protection can only be decided after a proper balanc-
ing of all competing interests and on a case-by-case basis.
Our recommendations for reform (see section 2.6) are
predicated on these conclusions.

2.5.1 Does the regime protect the interests of kaitiaki in
taonga species and matauranga Maori?

(1) Bioprospecting

Both the current rules around bioprospecting and the
Crown’s proposed bioprospecting policy lack cohesion.
Neither the current nor the proposed regime protects the
kaitiaki interest in taonga species and matauranga Maori.
In particular, the regimes fail to protect the kaitiaki rela-
tionship with taonga species, and fail to give kaitiaki an
effective voice when decisions are being made about bio-
prospectors’ use of either the species themselves or the
associated matauranga Maori.

An important exception to that exclusion is where
bioprospecting occurs in the conservation estate or
in national parks. In those instances, section 4 of the
Conservation Act, together with section 12 of poc’s
Conservation General Policy or section 11 of the General
Policy for National Parks, provide avenues for potentially
significant Maori involvement. The question remains
whether poc actively invites engagement with kaitiaki, or
whether it takes an approach consistent with access and
benefit sharing or prior informed consent (see also chap-
ter 4.7). We heard no evidence in that respect. All that can
be concluded is that the legal and policy platforms avail-
able within the conservation estate and poc jurisdiction
make proper recognition of kaitiaki interests in relation
to taonga species and matauranga Maori a real possibility.
It remains to be seen whether that possibility bears fruit.
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Finally, as we have mentioned, significant advances
are being made in international forums on such issues as
access and benefit sharing, and prior informed consent.
There is no evidence that the ideas and proposals com-
ing out of that international engagement are producing
change in New Zealand’s approach to bioprospecting.

(2) Genetic modification
The hazardous substances and new organisms (HSNO)
regime gives greater and certainly wider protection to
Maori interests than is evident in the area of bioprospect-
ing. The HSNO Act contains provisions designed to ensure
that Maori views are taken into account when decisions
are made about GM organisms. Within ERMA itself, both
the independent advisory committee, Nga Kaihauta
Tikanga Taiao, and the Maori unit, Kaupapa Kura
Taiao, have a role in articulating the Maori perspective.
ERMA also requires that Institutional Biological Safety
Committees — local committees authorised to decide low-
risk applications — must have at least one Maori member.
However, it is clear that key aspects of ERMA’s statu-
tory mandate, internal structures, and decision-making
processes ensure that Maori values are always subor-
dinated to the perspectives of science. This science bias
is evident in the Methodology Order. We were given to
understand that there has been no occasion on which the
views of Nga Kaihauti, or Maori cultural values generally,
have prevailed in the absence of independent science-
based considerations. We have reason to doubt whether
the views of Nga Kaihauta will ever carry the day unless
they are backed up by science and align with ERMA’s sci-
ence culture. If the Maori interest was accorded appro-
priate weight in the law, and within ERMA’s structures
and processes, there will be circumstances in which that
interest alone should prevail. In Bleakley v Environmental
Risk Management Authority, Justice Goddard noted that
the words ‘culture and tradition’ were included in the
HSNO Act both to underscore the special nature of the
relationship of Maori (as opposed to any other group) to
the matters listed in the provision and to ‘ensure that the
relationship of Maori with taonga is not read down, dis-
sipated or minimised by those charged with exercising
functions, powers and duties under the Act.** We do not
think ERMA has yet reached the point where its systems,
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policies, and modes of operation achieve the standard
articulated by Justice Goddard.

We conclude that the law and policy in respect of Gm
organisms does not sufficiently protect the interests of
kaitiaki in matauranga Maori or in the genetic and bio-
logical resources of taonga species.

(3) Intellectual property: the patent and plant variety
right systems

Current 1p law allows researchers to use matauranga
Maori without kaitiaki consent, and allows non-kaitiaki
to claim exclusive legal rights in the genetic and biologi-
cal resources of taonga species. The law neither recognises
that kaitiaki can have any positive rights in these things,
nor enables kaitiaki to prevent others from acquiring 1p
rights in them - especially when much of the matauranga
Maori that underpins the kaitiaki relationship is already
in the public domain.

We say that to give proper legal recognition to the kai-
tiaki interest would benefit Maori development and guard
against exploitation that is contrary to Maori values. But
we have also noted that the 1p system was never designed
to achieve such things. Indeed, the Crown and some
interested parties told us that to grant such protection
would undermine the system and stifle innovation and
investment. These, we say, are important considerations.

The Crown proposes to introduce into the patent sys-
tem a new Maori advisory committee whose task will be
to advise the Commissioner of Patents whether an ‘inven-
tion’ is derived from matauranga Maori or from indigen-
ous species, and if it is likely to be contrary to Maori
values. The committee may also assist when the commis-
sioner decides whether an invention is patentable.” In the
area of PVRs, a draft amendment Bill released for consult-
ation in 2005 proposes that the Commissioner of PVRs
should not approve a name for a plant variety if the name
is likely to offend a significant section of the community,
including Maori.*® The draft Bill also outlines changes to
the definition of ‘owner’ so that plant varieties must be
specifically bred to quality for a pvR. ‘Discovered’ var-
ieties will no longer qualify.”

These are all positive developments, but they fall short
of providing appropriate Treaty-consistent protection
both of matauranga Maori and of cultural relationships
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with taonga species. This is particularly disappointing in
the light of dynamic international developments in this
area.

2.5.2 Are the principles of the Treaty relevant to the
Maori interest in taonga species?

In chapter 1, we said it is inappropriate to speak of exclu-
sive possession of taonga works and matauranga Maori,
as guaranteed in article 2 of the Treaty’s English text. As
we also explained, kaitiakitanga and ownership are ways
in which two different cultures decide rights and obliga-
tions in respect of the resources they value. Kaitiakitanga
focuses on obligations and relationships, while property
ownership is focused on the rights of the human owners.
When the two cultures met, kaitiaki sometimes became
legal owners. But the relationships and obligations of kai-
tiaki persist, whether they or others own the resource, or
even if no one owns it.

As we see it, it is even less appropriate to apply the con-
cept of exclusive ownership to the genetic and biological
resources of taonga species. A general case for exclusive
proprietorial rights in these resources cannot be justified
by reason only of cultural association. While we have not
inquired into the historical facts, we do not think that cul-
tural association alone is necessarily sufficient to translate
into proprietorial rights in the Pakeha legal paradigm.
We have, however, noted that there will be some rare spe-
cies, such as tuatara, for which the cultural relationship is
so transcendent that rights and obligations in respect of
every living example of the taonga species can be justified,
but even then it is quite inappropriate to think in terms of
exclusive ownership. The rights and obligations contem-
plated in those instances must be seen as very much an
exceptional response to exceptional circumstances.

As with taonga works, the issue is not the exclusive
ownership of the Treaty’s English text, but the tino ranga-
tiratanga of the Maori text. Taonga species are unques-
tionably treasured things - taonga within the meaning
of the Maori text of article 2. They hold important places
in the whakapapa of creation; they have korero or stories
reflecting their use, role, and mana; there are tikanga or
laws governing the relationship between people and spe-
cies, and all of these things are handed down in korero
tuku iho. In the context of bioprospecting, GM organisms,

and 1P rights, the principle of tino rangatiratanga should
allow kaitiaki enough control over the use of genetic and
biological resources of taonga species to enable them to
protect their relationship with those species to a reason-
able degree.

What is reasonable control will depend very much on
context. Kaitiaki relationships with their taonga species
vary in light of kaitiaki priorities, the nature of the taonga
species, and the history of the relationship. The degree
of protection will therefore vary too. It is also important
to remember that the relationship between kaitiaki and
taonga species is multi-faceted. Different species have dif-
ferent (and sometimes multiple) roles in particular con-
texts. They may also be differently perceived by different
iwi and hapa. The precise significance of the relationship
varies considerably from community to community.

This plurality has important implications for the pro-
tection of kaitiaki relationships with taonga species. It
means the needs of the relationship must be defined case
by case. Each species is different, and particular contexts
and kaitiaki will determine priorities. Different uses may
also have different effects. Generally, the greater the effects
of the proposed research or use upon the kaitiaki relation-
ship, the greater the right of involvement. Indeed, where
the proposed use is so invasive it threatens to undermine
the relationship completely, kaitiaki consent will invari-
ably be necessary.

The important point is that the trigger for a substantive
Maori role in decision-making is the need to protect the
relationship between kaitiaki and taonga species wher-
ever proposals to exploit those species might affect it. It
is the relationship that is entitled to protection, not any
property right in genetic and biological resources per se.

2.5.3 Are the principles of the Treaty relevant to the
protection of matauranga Maori?

Matauranga Maori in respect of taonga species is so obvi-
ously a creation of Maori communities it seems to us fair
that the relevant community should hold some rights in
it. As with taonga species, though, the concept of exclu-
sive ownership as guaranteed in article 2 of the English
text of the Treaty is inappropriate. Much matauranga
Maori about taonga species is already published and in
the public domain for researchers and scholars to use. It
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cannot be ‘un-known’ or returned to some kind of exclu-
sive protection.

What can be justified are three rights. First, the right of
kaitiaki to be acknowledged as the source of such know-
ledge. Secondly, their right to have a reasonable degree
of control over their matauranga Maori. Thirdly, there
will be a need for some form of substantive recognition
of the kaitiaki interest. We do not go so far as to say that
kaitiaki consent will be required whenever matauranga
Maori is used in any way. The extent of recognition must
very much depend on what the matauranga Maori is and
how it is used, particularly in terms of its importance in
the research or exploitation envisaged. There may also
need to be consideration of wider public interests — for
example, the implications of the research, product, or
process for public health and the like. Sometimes a con-
sent requirement will be appropriate — for example, where
the matauranga Maori can be clearly provenanced and its
role has been central in product or process development.
Sometimes disclosure or consultation will suffice - for
example, where the matauranga Maori utilised has been
somewhat peripheral to the final result. The extent of that
proper recognition will depend on a decision-making
process in which the nature and role of the matau-
ranga and the importance of the kaitiaki relationship are
weighed alongside other interests on a case-by-case basis.

Even without the Treaty, the rationale for protecting
kaitiaki relationships with taonga species and matauranga
Maori to a reasonable degree is powerful. These relation-
ships do not benefit Maori alone. Protecting the kaitiaki
relationship with taonga species and matauranga Maori
has important implications for protecting New Zealand’s
natural environment, and vice versa. (We discuss the kai-
tiaki role in environmental management in more detail in
chapters 3 and 4.)

These conclusions are only reinforced by the perspec-
tives put forward in international forums such as the
World Intellectual Property Organization, where the pro-
tection of indigenous interests is said to recognise ‘social,
cultural, spiritual, economic, scientific, intellectual, com-
mercial and educational values’®® Article 31(1) of the
United Nations Declaration of the Rights of Indigenous
Peoples goes even further in acknowledging that:
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Indigenous peoples have the right to maintain, control, pro-
tect and develop ... their sciences, technologies and cultures,
including human and genetic resources, seeds, medicines,
[and] knowledge of the properties of fauna and flora.

We conclude, therefore, that where there is a risk that
bioprospecting, GM, or 1p rights will affect kaitiaki rela-
tionships with taonga species or matauranga Maori, art-
icle 2 of the Treaty of Waitangi accords those relationships
a reasonable degree of protection. International develop-
ments in the protection of indigenous rights add weight
to this conclusion. Indeed, the principles we apply provide
for kaitiaki to protect their matauranga Maori and taonga
species relationships where protection is necessary, as well
as facilitating access in exchange for benefit sharing where
this is appropriate. Having said that, the Maori interest is
not absolute. The degree of protection must be decided on
a case-by-case basis, and may be overridden in appropri-
ate circumstances following a proper balancing of kaitiaki
and competing interests. There may be some circum-
stances in which access and benefit sharing arrangements
cannot be justified even where matauranga Maori is used.

2.5.4 How to weigh the interests of kaitiaki and others
Once the kaitiaki relationship and the effects of the pro-
posed use of a taonga species and/or matauranga Maori
are fully understood, the next step is to identify the inter-
ests of the wider community and to weigh them against
the kaitiaki interest.

There are two key issues to consider here. The first
relates to the level of protection needed to keep the
kaitiaki-taonga species relationship safe and healthy.
The second concerns the nature of other valid interests
in those species (for example, the research and develop-
ment sector, and 1p right holders). Protecting those inter-
ests might sometimes require the kaitiaki relationship to
be given a lesser priority. If conflict between competing
and valid interests cannot be avoided, then those interests
must be weighed fairly and transparently. Certainly, the
kaitiaki relationship is important and protections must
be real, but neither it nor any other interest should be a
trump card. Decisions about priority must be made after,
not before, the balancing process.
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The most obvious category of other interests is those
who have or who wish to apply for property rights so
that they might exploit that property commercially. They
include holders of patents in relation to taonga species
and those with pvRs for varieties of those species.

Property rights are powerful, and will often be given
high priority. But they are not absolute. Most forms of
property are subject to some extent to wider interests. In
the 1P area, trade marks can be revoked if they are offen-
sive to a section of the community, including Maori, and
the Commissioner of Patents can refuse to grant a patent
if the invention is contrary to morality. If kaitiaki interests
are considered during the application stage and before
any property right vests, issues such as these might not
arise so sharply. Even so, patent applicants and commer-
cial investors require a system in which decision-making
processes are transparent, certain, and efficient.

There are also valid non-property interests to be con-
sidered. As we have said, a great deal of science and tech-
nology exists in the public domain and is the source of
much modern innovation. It is in no one’s interest to dis-
courage this ‘public good’ research and development. The
Ministry of Research, Science, and Technology’s then chief
executive, Helen Anderson, stressed this when she told us
that that subjecting research and development to addi-
tional consultation requirements, mandatory consents,
and research constraints could hamper or reduce research
into indigenous flora and fauna, increase the costs, and
reduce the benefits of research and development.*

Quite apart from the practical utility of ‘public good’
research and development, it can be argued that know-
ledge is a distinct value in itself. Advancing knowledge
about taonga species is thus a valid interest to weigh in
the balance alongside others. The interests of the species
themselves are also a valid consideration. Kaitiaki and
researchers might have different perspectives on this. For
example, research and development aimed at preserving
or increasing a threatened population of taonga species
seems, on the face of it, uncontroversial, but it might be
unacceptable to kaitiaki when it involves genetic modi-
fication. Both perspectives will need to be weighed, but
the species themselves have important and independent
interests to be considered too.

Yet another value that may be worthy of consider-
ation is national identity. Some species, and the environ-
ments they live in, reflect our sense of ourselves as New
Zealanders. The most obvious of these is the kiwi, whose
very name is synonymous with being of this place. Other
species such as pohutukawa (the ‘Kiwi Christmas tree’),
manuka, harakeke, fern (with its distinctive koru), tua-
tara, and birds such as tai and kea are also distinctly ‘New
Zealand’ and have meaning for many New Zealanders,
Maori and non-Maori. The well-being of these species is a
matter for all New Zealanders.

These are all powerful interests, but it is possible to
articulate some fundamental principles about how they
might be reconciled if and when they are in conflict. First,
the kaitiaki relationship with taonga species is important
to Maori identity and entitled to respect. Secondly, pro-
visions put in place to protect that relationship must be
meaningful. Thirdly, the interests of 1P holders, the pub-
lic good in research and development, knowledge itself,
broader interests such as national identity, and the inter-
ests of the species are also important. It follows therefore
that any new system capable of taking appropriate account
of kaitiaki relationships with taonga species must hinge
upon a mechanism for balancing that interest against all
others. If that mechanism is unable to accommodate those
interests to the satisfaction of all, it must be empowered to
decide which of the interests is to have priority, and to do
so in a principled, transparent, and timely way.

This task cannot be performed generically. Each case
will be argued on its merits and each balancing process
will be unique. A genuine case-by-case analysis is the only
sound approach to reconciling the needs of the relation-
ship with those of other stakeholders. This is in line with
the finding of Justice Goddard that: ‘No blueprint for
spiritual values can be developed for slavish application
in every case.”

2.6 REFORMS

Having laid out the basic principles for determining and
weighing the rights of kaitiaki in the genetic and biologic-
al resources of taonga species and in matauranga Maori,
we now recommend ways in which these principles can
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be put into practice. Significantly, we do not see the need
to build entirely new systems from the ground up - with-
in all three of our subject areas there are frameworks and
policies in place that can be built on to deliver reasonable
protection of the kaitiaki interest.

2.6.1 Bioprospecting

The Department of Conservation is in a strong position
to lead the development of a national Treaty-compliant
bioprospecting regime that is both applicable within
the conservation estate and relevant to Crown land out-
side it. There are several reasons for this. poc has con-
siderable experience in complying with section 4 of the
Conservation Act 1987. It is also a significant potential
target for bioprospectors - its estate is large (covering
one-third of New Zealand) and it includes the bulk of
the country’s indigenous flora and fauna. Moreover, in its
pataka komiti for cultural harvest, it already has in place
a system with the potential to deliver meaningful Maori
involvement in the consideration of bioprospecting appli-
cations. If the regional conservator and the pataka komiti
were to make the decision jointly, this seems to us to offer
a genuine avenue for protecting the kaitiaki interest in
bioprospecting. These komiti, acting in concert with the
conservator, are well suited to adopting the case-by-case
approach to decision-making that we have said is appro-
priate when balancing the kaitiaki interest against the
interests of others.

We therefore recommend that the pataka komiti’s role
should be expanded and applied to scientific or commer-
cial bioprospecting applications within the conservation
estate. We also see value in pataka komiti being involved
in developing guidelines and protocols to streamline the
application and engagement process. The system would
need an adjustment, however, to change the komiti’s role
from advisory to one of joint decision-making with the
regional conservator.

There is a significant international context for the
development of a domestic bioprospecting policy that
takes account of the Maori interest.”" Article 15 of the
Convention on Biological Diversity is of particular rele-
vance here, but we do not support the idea that access and
benefit sharing on the basis of prior informed consent is
needed whenever a bioprospecting application is made.
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Not every application will involve matauranga Maori or
impact on the kaitiaki relationship with taonga species.
A blanket approach would give unwarranted automatic
priority to kaitiaki. Again, we see the expanded pataka
komiti, acting with the conservator, as the place in which
to reconcile the needs of all stakeholders according to the
merits of the particular case.

We envisage these protections operating alongside the
changes we will propose to GM organism, patent, and PVR
decisions. Thus, the entire research process from discov-
ery to exploitation will be covered, giving all stakeholders
the opportunity to engage in discussion early in the pro-
cess. Researchers and investors alike need to know how
and when to engage with kaitiaki so that all parties under-
stand and are satisfied with the way the research will be
conducted.

We do not think that we need to be more prescrip-
tive. Section 4 of the Conservation Act 1987 requires
DOC’s bioprospecting regime to align as much as possi-
ble with the principles of the Treaty of Waitangi, and we
have explained in the previous section how these prin-
ciples relate to the kaitiaki interest in taonga species and
matauranga Maori. The practical recommendations that
we make in Ko Aotearoa Tenei: Te Taumata Tuarua about
building successful partnerships might be useful for those
implementing the new regime,” and we outline below
some ways of identifying relevant kaitiaki. Beyond that,
it will be for poc, in consultation with Maori, to design
Treaty-compliant policies and decision-making processes.

In the next two sections, we recommend broad-based
changes for M and 1P that require decision-makers to
identify and give reasonable protection to kaitiaki rela-
tionships with taonga species and matauranga Maori. If
implemented, these changes would make it unnecessary
to alter the law in relation to bioprospecting on private
land or in private ex situ collections at this stage. The
downstream changes we recommend will create a wash-
back effect into private land bioprospecting in relation
to research and product development in New Zealand at
least.

2.6.2 Genetic modification
We recommend three changes to the current regime in
respect of GM organisms to give greater recognition to
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the Maori interest. As we have said, we acknowledge that
ERMA is shortly to become the Environmental Protection
Agency, but believe our analysis and proposals will have
equal application in the new regime.

First, we recommend the addition of a paragraph (c) in
section 5 of the HSNO Act 1996 requiring all those exercis-
ing functions, powers, and duties under the Act to rec-
ognise and provide for the relationship between kaitiaki
and their taonga species. We see this as a simple way of
ensuring the Maori interest is given its due weight in
ERMA’s balancing process. Secondly, we recommend that
Nga Kaihautti maintain its advisory, rather than direc-
tive, role but that it should be able to appoint at least two
members to the Authority itself. Including independently
appointed Maori who understand tikanga Maori and the
kaitiaki obligation in the Authority will add weight to
the validity of the decision-making process and enhance
ERMA’s overall responsiveness to Maori issues.

Thirdly, we recommend that Nga Kaihauta give advice
not only when the Authority requests it but also when
Nga Kaihauti considers an application to be relevant to
Maori interests. Such active engagement would ensure
that the Authority had early warning of the Maori inter-
est when it might otherwise not have been aware of it.
And, as we have said elsewhere, it is to everyone’s advan-
tage that all perspectives are understood and are taken
into account before the balancing process, not after it.
The success of Nga Kaihautt as a model mechanism for
protecting Maori interests will depend on its independ-
ence. Its ability to act proactively will underscore its
independence.

2.6.3 Intellectual property rights

We note that it is not appropriate for us to discuss the
detailed provisions of the Patents Bill currently before
Parliament, but it is appropriate for us to discuss current
Crown policies in this area in general terms and the draft
Bill before it entered Parliament, not least because they
were discussed extensively by Crown witnesses in our
hearings.”

We have said that 1p law was not designed to protect
the kaitiaki interest in taonga species and matauranga
Maori, and that the Patents Act 1953 and the Plant Variety
Rights Act 1987 should be amended to do so. Current

2.6.3(1)

reform proposals do not go far enough. We recommend
further reform in the following areas.

(1) Patents Advisory Committee

The Crown proposes creating a Maori committee to
advise the Commissioner of Patents on whether inven-
tions are derived from matauranga Maori or use taonga
species, and whether the proposed use is consistent with
or contrary to tikanga Maori. The committee’s role and
structure would be similar to those of the pataka komiti
in respect of bioprospecting, and similar to Nga Kaihauta
in respect of GM. Such a body would serve as the focal
point for identifying and protecting Maori interests. The
komiti model is a good start, but it needs to go further if
the Crown is serious about giving reasonable protection
to the interests of kaitiaki.

Moreover, there are several ways in which the com-
mittee mechanism falls short of the design principles
outlined in the previous section. First, the committee as
proposed would consider a matter only when the com-
missioner requests it. Secondly, the committee is likely to
be part-time and unsupported by an executive unit. It will
not have an active investigative capacity. Thirdly, patent
examiners are most often trained in law or science. They
are unlikely to be ethicists or experts in tikanga Maori,
and are therefore ill equipped to detect a potential prob-
lem in a patent application, and to balance cultural advice
against scientific or legal argument. Additionally, we
note that the committee will be effective only if there is a
clear relationship between the subject matter of its man-
date and the morality and ordre public exceptions. It will
also need to ensure it implements procedures to enable
kaitiaki to give notice of their interest, and requirements
for applicants to disclose the use of matauranga Maori or
taonga species. We address all these issues below.

The Maori committee should have a mandate in two
broad areas of patent law. The first is to advise the com-
missioner on the requirements of patentability — inven-
tion, novelty, inventive step, and utility. Without this
mandate, the commissioner could, for example, grant a
patent to an invention derived from matauranga Maori
when that derivation means the invention is not novel.

Secondly, the committee must be able to advise the
commissioner on whether there are kaitiaki interests at
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risk, even if the patentability criteria are satisfied. This
is in line with article 27 of the TRIPS Agreement, which
preserves the ability of signatory states to decline a patent
application if it is contrary to ordre public and morality.
This important exception is partially present in section 17
of the current Patents Act and expressly included in the
Crown’s current patent law reform proposal.

We accept that, at this stage, the Maori committee
should remain in an advisory role, but it should not func-
tion only at the commissioner’s request. The commis-
sioner should be required to take formal advice from the
committee when considering an application that raises
Maori issues. And the committee should also be allowed
to investigate any application or patent filed or granted in
New Zealand, and advise the commissioner accordingly.”
We also see value in the committee’s being able to pre-
pare guidelines and protocols to help applicants who are
using matauranga Maori or taonga species to engage with
kaitiaki.

Finally, we recommend that the commissioner sit
jointly with the committee chairperson or his or her
delegate whenever, on advice from the Maori commit-
tee, IPONZ must decide on an issue in respect of tikanga
Maori.

(2) Ordre public and morality
At present, the commissioner can decline registration of a
patent if it is contrary to morality under section 17 of the
Patents Act 1953. There is no specific reference to Maori,
and that lack of specific reference weakens section 17 as
a potential gateway for the consideration of Maori issues
within the 1p system. First, it opens up those interests
to the shifting attitudes of successive officials. Secondly,
‘morality’ itself may be inadequate to cover protection of
fundamental Maori values. In New Zealand, where issues
between Maori and Pakeha are usually negotiated by
reference to the principles of the Treaty of Waitangi, the
Maori relationship with taonga species and matauranga
Maori may be seen less as an issue of moral probity and
more an issue of social policy. That is, it affects the proper
functioning of civic society. Seen in this way, the place of
Maori interests in 1P law is an issue of ordre public.

Thus, we recommend that the commissioner be able to
refuse patents that are contrary to ordre public as well as
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morality. This would cover, for example, the circumstance
in which the invention unduly interferes with the kaitiaki
relationship with a taonga species. Ordre public is also
relevant to the consequences of failing to disclose use of
matauranga Maori in the patenting process.

The Commissioner of Patents will need to be given
explicit power to refuse to register an otherwise compliant
patent application on such grounds. In doing so, the com-
missioner should also be required to balance the interests
of kaitiaki with the valid interests of others — including
the interests of the applicant, the wider economy and
community, and the species itself. But the Maori inter-
est needs to be articulated in the Act in such a way as to
ensure that kaitiaki relationships with taonga species and
matauranga Maori are expressly protected in accordance
with their proven depth unless it can be demonstrated
that other interests deserve priority. The Patents Act will
need to be changed to provide for this balancing process.
As we have said, the commissioner will need to sit with
an expert in tikanga Maori when making these decisions.
We say this on the basis that it seems to us unlikely that a
Commissioner of Patents will have the necessary expert-
ise to make sound decisions in these respects.

(3) Notice of the kaitiaki interest

Before 1PoNz could decide on a patent application, pro-
cesses would need to be put in place to ensure that pat-
ent applicants and kaitiaki have early notice of each
other’s interests, and to allow kaitiaki to advise 1PoNZ
of any concerns they have about a particular application
for registration. Early notice of competing interests is
essential for the prompt resolution of potential conflict.
We therefore recommend that kaitiaki be able to formally
register their interest. This recommendation aligns with
our recommendation in chapter 1 for the registration of
kaitiaki relationships in respect of taonga works.

By casting the responsibility on kaitiaki to be proactive,
kaitiaki would be able to demonstrate their commit-
ment to safeguarding relationships with taonga species
and matauranga Maori. Registration would be a practical
means by which kaitiaki can demonstrate at the outset just
how important these relationships are to them. A register
would also give patent applicants fair warning of the kai-
tiaki interest. We appreciate that patent applicants require
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certainty and transparency in their dealings with kaitiaki,
and a register would assist all parties in this respect.

Kaitiaki may be iwi, hap@, whanau, or individuals. They
should be able to register which species sourced from
which areas are taonga to them. Kaitiaki should also be
able to record aspects of matauranga Maori they believe
might be used by patent applicants. Though a great deal
of matauranga Maori is already in the public domain, the
registers will have to be made public if they are effectively
to provide notice to potential applicants. Decisions about
registration are therefore best left to kaitiaki. If they do
not want to register matauranga or relationships, they
can choose not to do so. That said, kaitiaki should always
have a right to object to a patent application, irrespect-
ive of whether they have registered their interest. This will
ensure that those who prefer not to publish their matau-
ranga or relationships are not disadvantaged by their
decision.

We discuss the question of how to identify kaitiaki in
section 2.6.4 below.

(4) Disclosure

A second mechanism which will be necessary to encour-
age early engagement between the parties is to cast the
obligation on patent applicants to disclose whether any
matauranga Maori or taonga species have contributed to
the research or the invention in any way.

There is intense international debate around disclosure
as a means of preventing the misappropriation of genetic
resources and traditional knowledge in accordance
with articles 8(j) and 15 of the Convention on Biological
Diversity. The question for us here is whether a disclosure
requirement in New Zealand law would help protect the
kaitiaki relationship with taonga species and matauranga
Maori.

We have said that the level of protection needed to keep
a particular relationship safe and healthy can be gauged
only after a case-by-case analysis of the kaitiaki relation-
ship in question, the effects of 1P ownership upon it, and
the interests of the wider community. A genuine bal-
ancing of all valid interests has therefore to occur at an
early stage — before a patent is granted. Any later and the
kaitiaki relationship may already have been damaged. It
should therefore be mandatory for all patent applicants to

2.6.3(4)

disclose the matauranga Maori and genetic and biological
resources that contributed to the research or invention or
that in any way led to the patent application. In this way,
the kaitiaki interest in those things will be considered as a
matter of course in the patent application process.

To enhance the transparency of the system, we recom-
mend that 1IPONZ’s records of disclosure applications be
made readily accessible to the public.

A patent applicant who fails to comply with a disclos-
ure requirement can be subject to a range of sanctions. To
understand these it is important to appreciate that cur-
rent patent law distinguishes between formal and sub-
stantive disclosure requirements. Formal requirements
include, for example, providing addresses and copies of
foreign patent applications within particular timeframes.
Substantive disclosure requirements relate to the scien-
tific or technological nature of the invention and whether
the patentability criteria have been met. Failure to meet
substantive requirements may lead to re-examination,
rejection, invalidation, or revocation of a patent.

A purely formal disclosure requirement without conse-
quences does not give patent applicants sufficient incen-
tive to disclose the use of matauranga Maori and taonga
species. But invalidation or revocation as consequences of
a substantive disclosure requirement may be too heavy-
handed in some situations. We would prefer to see man-
datory disclosure of any use of matauranga Maori and
genetic and biological resources that have contributed to
the research or invention, while the consequences of fail-
ing to make proper disclosure should be a matter for the
commissioner (sitting with the chair of the Maori com-
mittee, or his or her delegate) to decide. This means that
in some cases a patent will indeed be revoked or refused.
But in other cases there will be no sanction at all, because
the risks to the relationship between kaitiaki and taonga
species are limited, or the parties have found ways to
mitigate them. Uniformly harsh consequences that affect
the validity of a patent even when the effect on the kai-
tiaki relationship is minimal would have an unnecessar-
ily chilling impact on research and development and on
the biotechnology sector, and cannot be justified. We also
note that this discretionary approach is consistent with
the case-by-case approach we favour in several other
parts of this chapter and the chapter on taonga works.
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(5) Plant variety rights

We described in section 2.5.1(3) the proposals contained
in the 2005 draft Plant Variety Rights Amendment Bill
that are relevant to this claim. The first is to give the com-
missioner more control over variety names, and the sec-
ond is that discovered varieties may no longer qualify for
a PVR. We support these changes, but recommend that
any new PVR legislation also include a power to refuse a
pVR if it would affect kaitiaki relationships with taonga
species. In order to understand the nature of those rela-
tionships and the likely effects upon them, and then to
balance the interests of kaitiaki against those of the appli-
cant and the wider public, the Commissioner of PVRs
should be supported by the same Maori advisory com-
mittee that we recommend becomes part of the patent
regime.

We have not addressed one issue that was raised by
claimants and plant nurseries, although it is not strictly
about pvRs. This relates to whether there are any Maori
interests in unmodified taonga plant species propagated
for sale and export by private business interests such as
nurseries.

Having said that kaitiaki do not have a proprietorial
interest in any taonga species but that the cultural rela-
tionship between kaitiaki and the taonga species should
be protected, the question is whether propagation and
sale of taonga species by non-kaitiaki is inconsistent with
that relationship. We do not think so. In fact, we think it
entirely desirable to encourage businesses and individuals
dedicated to the revegetation of New Zealand in native
flora, and that such replanting is consistent with kaitiaki
relationships. Nor is a basis for the argument that Maori
consent is necessary for the sale or export of unmodified
taonga species. Sale and export is really about specimens,
not species. It does not affect the underlying nature of the
species, or kaitiaki relationships with them, and it is that
which must be properly protected.

2.6.4 Finding a kaitiaki

One of the practical issues that researchers and Crown
officials told us they would like resolved is the question
of how to identify who is a kaitiaki and who is not. In
the previous chapter, we suggested a kaitiaki registration
system for those claiming an interest in taonga works;
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in section 2.6.3(3), we said that kaitiaki should be able to
register their interest in taonga species. We acknowledge
that identifying kaitiaki of taonga species is more diffi-
cult because the species are not the creations of kaitiaki
communities, and many taonga species can be found in
various parts of the country. Many communities will have
their own matauranga about the species, and in some
cases there will be multiple kaitiaki, all of whom have a
genuine interest.

But the difficulty is not intractable. We have in mind
a register similar to that suggested for taonga works that
allows kaitiaki communities to record their status in
respect of particular species within or sourced from their
rohe. The provenance of the genetic and biological mater-
ial will give one hapt or iwi priority over the others. Even
if other iwi have broader interests, the iwi or hapa from
whose territory the material is taken should be treated as
the relevant kaitiaki in the first instance.

If a decision is required in the case of multiple registra-
tions, or other kaitiaki identification issues, the role of the
Maori committee will be important. We would expect the
committee to develop ethical guidelines about consult-
ation and negotiation, and the commissioner and the
chair of the Maori committee, or his or her delegate, to
look to the committee for formal advice on the question.

Registration of local kaitiaki will not address national
issues — for example, where it is proposed to modify the
genetic profile of a taonga species in a way that raises
issues for all members of that species. We foresee such
issues being taken up by a national body representing the
interests of kaitiaki nationwide. It will be for Maori them-
selves to develop such a body as they see fit.

2.7 CONCLUSION
We conclude that the kaitiaki relationship with taonga
species is entitled to a reasonable degree of protection. In
exceptional cases - like the tuatara - kaitiaki are justified
in claiming an interest in each living specimen of a species
within their rohe, but we do not think kaitiaki have rights
in the genetic and biological resources of taonga species
that are akin to the Western conception of ownership.

We also conclude that kaitiaki have valid rights in
respect of the matauranga Maori associated with their
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taonga species, though such rights do not amount to
exclusive ownership of that knowledge, at least where the
knowledge is already publicly known. Activities involving
the commercial exploitation of matauranga Maori must
give proper recognition to the interests of kaitiaki, includ-
ing their rights to acknowledgement and to ensuring that
matauranga Maori is respectfully and, where appropri-
ate, accurately presented. Just what is ‘proper recognition’
must depend on the circumstances. Kaitiaki relationships
with their matauranga will all be different, just as they
often are with taonga species. There will be cases where
a consent requirement is appropriate. In others, disclos-
ure or consultation will be sufficient. The answer will
depend on the balancing process in which the importance
of the relationship will be weighed against the interests of
researchers or the holders of 1p rights on a case-by-case
basis.

In all cases, the primary driver of the Maori interest is
the kaitiaki relationship with matauranga Maori and the
taonga species.

We recommend changes to bioprospecting, M, and
1P laws that will enable key statutory decision-makers
to protect that relationship, and we recommend that
decision-makers put in place infrastructure and people
with the expertise to assist them to make good decisions
in that respect.” The thrust of our analysis has been that
the history, depth, and cultural importance of these rela-
tionships to Maori mean that a system that failed to give
reasonable protection to them would be unjust as well as
in breach of the Treaty of Waitangi. But there is a bigger
picture as well. The technology we have discussed in this
chapter reflects the fact that humans have come to exercise
control over the matrix of life itself. We now have powers
that were once the exclusive preserve of the gods. These
developments must be matched by our moral and ethical
capacity to make good decisions in deploying these tech-
nologies for ourselves and future generations. By intro-
ducing the ethic of kaitiakitanga into these processes, we
enrich our moral and ethical capacity, and we will make
better decisions. If kaitiakitanga says we humans are less
important and that taonga species and the whakapapa
of life are more important, then that outcome alone will
benefit all of us.

Is there a collateral risk that these changes will diminish

innovation in New Zealand? Experience teaches us that
this fear is more imagined than real. We were struck by
the evidence given by the Crown research institutes (in
contrast to the stance taken by the Crown itself). For 20
years now the Crown research institutes have built up
research and business relationships with Maori - not
because the law has required it or because there was a
commercial risk to be mitigated, but because doing so
enhanced and grew their businesses. All Crown research
institutes employ at least one Maori portfolio manager,
and others (such as the National Institute of Water and
Atmospheric Research) have specialised Maori business
development units. We heard of Crown Research Institute
projects ranging from joint research work with Ngai Tahu
over titl (muttonbirds) to ventures with other iwi in aqua-
culture and medicinal product research. We heard Crop
and Food Research tell us how active it has been in bio-
prospecting and genetic modification: prior informed
agreement of Maori, full disclosure, and access and bene-
fit sharing were accepted bottom lines. We heard of the
extensive research relationships between GNs Science
and Maori landowners in which prior informed consent
and access and benefit sharing were givens. Maori rela-
tionships in bioprospecting, genetic modification, and 1p
were not killing business. In fact, they were enhancing
and developing them for the benefit of all. And they were
doing so ethically.

The path has already been marked out. New Zealand’s
law and policy has to catch up.

2.8 SUMMARY OF RECOMMENDATIONS
The kaitiaki relationship with taonga species is entitled to
a reasonable degree of protection. In exceptional cases,
such as the tuatara, kaitiaki can justifiably claim an inter-
est in each living specimen of a taonga species within their
rohe. But beyond this, we do not think kaitiaki have rights
in the genetic and biological resources of taonga species
that are akin to the Western conception of ownership.
Kaitiaki also have valid rights in respect of the matau-
ranga Maori associated with their taonga species, even
though such rights do not amount to exclusive owner-
ship of that knowledge, at least where the knowledge is
already publicly available. Thus, activities involving the
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commercial exploitation of matauranga Maori must give
proper recognition to the prior interests of kaitiaki; kai-
tiaki are entitled to acknowledgement and to have a rea-
sonable degree of control over their matauranga Maori.
‘Proper recognition’ will depend on the circumstances.
There will be cases where a consent requirement is appro-
priate. In others, disclosure or consultation will be suffi-
cient. The answer will depend on the balancing process in
which the importance of the relationship will be weighed
against the interests of researchers or the holders of intel-
lectual property rights on a case-by-case basis.
Accordingly, we recommend several changes to bio-
prospecting, GM, and 1P legislation to ensure the kaitiaki
relationship with taonga species and matauranga Maori
receives a reasonable degree of protection. Just what is
reasonable requires case-by-case analysis, a full under-
standing of the level of protection required to keep the
relationship safe and healthy, and a careful balancing of
all competing interests. These include the interests of 1p
holders, the public good in research and development,
knowledge, and the species itself. None of these, includ-
ing the kaitiaki interest, should be treated as an automatic
trump card.
Importantly, all the reforms we recommend can be
accommodated within the existing frameworks. They are:
1. Bioprospecting: We recommend the Department
of Conservation take the lead in developing a bio-
prospecting regime that is applicable within the
conservation estate and complies with the require-
ments of section 4 of the Conservation Act 1987.
Joint decision-making between DoOC’s regional
conservator and the pataka komiti (which already
deal with matters relating to the cultural harvest of
native flora and fauna on the conservation estate)
offers a potential avenue for protecting the kai-
tiaki interest in bioprospecting: we therefore rec-
ommend an expanded role for the komiti. Its role
would need to change from an advisory one to one
of joint decision-making with the regional conser-
vator. We do not think a compulsory requirement
for access and benefit sharing and prior informed
consent is justified because not every bioprospect-
ing proposal will involve matauranga Maori or
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affect the kaitiaki relationship with taonga species.
No one interest should have automatic priority.
Genetic modification: We recommend the following
changes to the current regime to give greater recog-
nition to the Maori interest.

» An additional paragraph (c) in section 5 of the
HSNO Act 1996 should require all those exer-
cising functions, powers and duties under the
Act to recognise and provide for the relation-
ship between kaitiaki and their taonga species.

» Nga Kaijhauta Tikanga Taiao (the specialist
Maori committee that advises ERMA) should
maintain its advisory role, but should be
able to appoint at least two members to the
Authority itself.

» Nga Kaihautt should give advice not only
when the Authority requests it, but when Nga
Kaihautd considers an application to be rele-
vant to Maori interests.

Intellectual property: We recommend various meas-
ures to protect the kaitiaki relationship with taonga
species and matauranga Maori to a reasonable
degree. Specifically, we recommend:

» Establishing a Maori committee to advise
the Commissioner of Patents about whether
matauranga Maori or taonga species have con-
tributed in any way to the invention, whether
the proposed use is consistent with or con-
trary to tikanga Maori, the requirements of
patentability, and (even if the patentability cri-
teria are satisfied) whether there are kaitiaki
interests at risk. The committee should not be
reactive: the commissioner should be required
to take formal advice from it and work with a
member of the Maori committee when mak-
ing patent decisions.

» Ensuring in the law that kaitiaki relationships
with taonga species and matauranga Maori
are expressly protected in accordance with
their proven depth (unless it can be demon-
strated that other interests deserve priority).
This includes a mechanism to ensure that any
matauranga Maori is treated as a key factor in
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decisions about whether a patent application
is novel or involves an inventive step.

» Empowering the commissioner to refuse
patents that are contrary to ordre public as well
as morality.

» Enabling kaitiaki to formally notify their inter-
est in particular species or matauranga Maori
by way of a register. This would allow kaitiaki
to demonstrate the importance of their rela-
tionship, while also giving patent applicants
fair warning of the kaitiaki interest. That said,
kaitiaki should always have a right to object to
a patent application, whether or not they have
registered their interest.

> Requiring patent applicants to disclose
whether any matauranga Maori or taonga spe-
cies have contributed to the research or inven-
tion in any way. The Intellectual Property
Office must make these records publicly avail-
able. Patent applicants who fail to comply with
a disclosure requirement can be subject to a
range of outcomes, from no sanctions at all
to the patent being revoked, to be decided by
the commissioner and the chair of the Maori
committee (or his or her delegate) on a case-
by-case basis.

In respect of pvRs, while Maori have no propri-
etary rights in taonga species, the cultural relation-
ship between kaitiaki and taonga species is entitled
to reasonable protection. We support the Crown’s
proposed changes to the Plant Variety Rights Act,
but recommend that any new pvR legislation also
include a power to refuse a pvR if it would affect
kaitiaki relationships with taonga species. In order
to understand the nature of those relationships and
the likely effects upon them, and then to balance
the interests of kaitiaki against those of the PVR
applicant and the wider public, the Commissioner
of pvRrs should be supported by the same Maori
advisory committee that we recommend becomes
part of the patent regime.
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2—Notes

Text notes

1.

10.

Document R8(c) (The New Zealand Biodiversity Strategy
(Wellington: Department of Conservation and Ministry for the
Environment, 2000)), p 6. “This level of endemism is remarkable
internationally. Both species of New Zealand bat are endemic,
as are all four frogs, all 60 reptiles, more than go per cent of
insects and a similar percentage of marine molluscs, about 8o
per cent of vascular plants, and a quarter of all bird species. In
contrast, Great Britain, which separated from continental Europe
only 10,000 years ago, has only two endemic species: one plant
and one animal. Half a dozen islands in the Hauraki Gulf have a
greater level of endemism than the whole of Britain’ (Ibid, p2)

Statistics New Zealand, Hot off the Press: Latest Statistics from
Statistics New Zealand - Bioscience Survey: 2009 (Wellington:
Statistics New Zealand, 2010), p7. The total sums single-year data
from the last financial year for which respondents had results
available as at August 2009.

These are summaries of more comprehensive definitions set out
in Waitangi Tribunal, Ko Aotearoa Ténei: A Report into Claims
Concerning New Zealand Law and Policy Affecting Maori Culture
and Identity, Te Taumata Tuarua, 2 vols (Wellington: Legislation
Direct, 2011), vol1, ch2. These summary definitions are based on
and consistent with those used in the international Convention
on Biological Diversity.

Document k11 (Robert McGowan, ‘The Contemporary Use of
Rongoa Maori (Traditional Maori Healing)’ (masters thesis,
University of Waikato, 2000)), p 67

William Colenso, ‘Vestiges: Reminiscences of the Ancient Maorf,
Transactions and Proceedings of the New Zealand Institute, vol 24
(1891), p 464 (as quoted in Murdoch Riley, Maori Healing and
Herbal: New Zealand Ethnobotanical Sourcebook (Paraparaumu:
Viking Sevenseas Nz Ltd, 1997), p126)

Hirini Clarke, under cross-examination by counsel for Ngati
Porou, 7th hearing, 23 April 1999 (transcript 4.1.7, p 449)

“The use of honey as a traditional remedy for bacterial

infections is known since ancient times’: Elvira Mavric, Silvia
Wittmann, Gerold Barth, and Thomas Herle, Identification and
Quantification of Methylglyoxal as the Dominant Antibacterial
Constituent of Manuka (Leptospermum scoparium) Honeys from
New Zealand, Molecular Nutrition and Food Research, vol 52, no 4
(April 2008), p 483.

Document H9 (Terewai Grace, brief of evidence on behalf of
Ngati Koata, undated), p16

Document p25(a) (Tate Pewhairangi, brief of evidence in support
of Ngati Porou, 10 August 2006), pp 4-6

Statute of Monopolies 1623 (UK), s 6. Grants were issued for a
period of 14 years.
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14.

15.
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18.
19.

20.
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22.
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Agreement on Trade-Related Aspects of Intellectual Property 23.

Rights 1994, art 33
Patents Act 1953, s10(3)-(4)

While that is the theory, in practice, some patent applicants try
to provide opaque descriptions that limit their usefulness to
other inventors. There is debate about the effectiveness of patent
specifications and claims.

For example, section 57(3) of the Wildlife Act 1953 (which
applies to almost all vertebrates, but not to plant life or to most
microbiota) provides as a general rule that any animal living in
a wild state is owned by the Crown even when it is located on
private land. Such material includes indigenous species, or parts
thereof, fossilised plant or animal material, soils, rocks, and any
other geological material: Conservation General Policy, s12(d).
The same applies to wild animals that are harmful introduced
species under section 9(1) of the Wild Animal Control Act 1977.

In 2001 the Ministry of Economic Development took over
from poc as the lead agency in bioprospecting policy. We were

told the rationale for the change was that bioprospecting is 27.

significant for economic development and should therefore be
well integrated with other economic development policies: Mark
Steel, under cross-examination by counsel for Ngati Kahungunu,
20th hearing, 22 December 2006 (transcript 4.1.20, p399).

Conservation General Policy, s12(c)

We refer to this in Waitangi Tribunal, Ko Aotearoa Ténei: Te
Taumata Tuarua, vol1, sec 4.6.3(5). We say there that these
committees are generally made up of expert hapi representatives
who advise the department on how to exercise their statutory

powers for the allocation of customary use rights. The komiti 29.

also provide feedback on applications, and the department
supports decisions made by hapu.

30.

Convention on Biological Diversity 1992, arts 15.5, 15.7
Ibid, art 1

Though the intention of Article 8(j) is clear, the requirement

‘to respect, preserve and maintain knowledge, innovations and
practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable
use of biological diversity’ applies only ‘as far as possible and as
appropriate’ and ‘subject to . . . national legislation. Even with
these conditions, however, the article draws a direct connection
between traditional knowledge holders and Prior Informed

31.

Consent and Access and Benefit Sharing. 32.

Convention on Biological Diversity 1992, art 22. See chapter 1
for further discussion of the 1994 TRIPS Agreement, which sets
minimum standards for the protection of 1p and provides a
framework for New Zealand’s domestic 1P law.

Hazardous Substances and New Organisms Act 1996, s 9(2)
(a); Hazardous Substances and New Organisms (Methodology)
Order 1998

24.

25.

26.

28.

33.
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The Hazardous Substances and New Organisms Act came into
force on 1 July 1998. For the development of the Hazardous
Substances and New Organisms Act, see document k2 (Robert
McClean and Trecia Smith, “The Crown and Flora and

Fauna: Legislation, Policies, and Practices, 1983-98’, report
commissioned by the Waitangi Tribunal, 2001), pp 612-616.

A new Environmental Protection Authority will be operational
by 1 July 2011. It will combine the functions of ERMA with

other national-level regulatory and consenting functions. The
Environmental Protection Authority (Epa) Bill was introduced
into Parliament on 16 November 2010 and passed its first reading
unanimously on 24 November 2010. We refer throughout this
chapter to ERMA, but our analysis and proposals will have equal
application under the new regime.

We refer to ‘the Authority’ in this context; ‘ERMA’ refers to the
organisation as a whole. We refer to Nga Kaihautt Tikanga Taiao
as ‘Nga Kaihaut@ in subsequent references.

Hazardous Substances and New Organisms Act, s5

Hazardous Substances and New Organisms (Organisms Not
Genetically Modified) Regulations 1998; Hazardous Substances
and New Organisms (New Organisms Forms and Information
Requirements) Regulations 1998; Hazardous Substances and
New Organisms (Low-Risk Genetic Modification) Regulations
2003; Hazardous Substances and New Organisms (Genetically
Modified Organisms — Information Requirements for
Segregation and Tracing) Regulations 2008

Hazardous Substances and New Organisms (Methodology)
Order 1998

Hazardous Substances and New Organisms (Methodology)
Order 1998

‘Maori Membership of Institutional Biological Safety Committees
(1Bscs) and Consultation Requirements with the Maori
Community, ERMA: New Zealand Policy Documents Series:
Policy Documents Relating to New Organisms (May 2006), p34

‘Consultation Requirements with the Maori Community’, ERMA:
New Zealand Policy Documents Series: Policy Documents Relating
to New Organisms (May 2006), pp 36-38; ‘Requirements for
Consultation with Maori on HsNo Applications that Involve
Human Cell Lines and/or bNA, ERMA: New Zealand Policy
Documents Series: Policy Documents Relating to New Organisms
(May 2006), pp 40—41.

Field testing is defined as ‘the carrying on of trials on the
effects of the organism under conditions similar to those of the
environment into which the organism is likely to be released,
but from which the organism, or any heritable material arising
from it, could be retrieved or destroyed at the end of the trials’:
Hazardous Substances and New Organisms Act 1996, s 2.

Hazardous Substances and New Organisms Act 1996, s53. See
section 38G(2)(a) in relation to review of conditional release
approvals. Note that the provisions for public notification and a
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full submission process does not apply to development approvals
that have been fast-tracked under the Act’s ‘rapid assessment’
provisions: see Hazardous Substances and New Organisms Act
1996, SS 42, 42A, 42B.

Bleakley v Environmental Risk Management Authority [2001]
3 NZLR 213

Patents Regulations 1954, schedule 3, Patents Forms A and B

The exact parameters of the obviousness test are disputed in New
Zealand and overseas. This is a highly contentious area of patent
law.

The US Patent Office’s approach to usefulness is that to be
patentable, the gene sequence must have a useful application that
has ‘specific, credible, and substantial utility’. In its 2001 Utility
Examination Guidelines, the United States Patent and Trademark
Office stated ‘where the application discloses a specific,
substantial, and credible utility for the claimed isolated and
purified gene, the isolated and purified gene composition may

be patentable’: Department of Commerce: United States Patent
and Trademark Office, ‘Notice: Utility Examination Guidelines),
Federal Register, vol 66, no 4, p1093.

There is one Commissioner of Patents, Trade Marks and Designs,
and a separate Commissioner of Plant Variety Rights (pvRs). For
simplicity, here and in subsequent references we refer to the roles
separately in their particular statutory contexts.

Intellectual Property Office of New Zealand, ‘Contrary to
Morality: Raising Objections under Section 17(1), Ministry of
Economic Development, http://www.iponz.govt.nz (accessed 24
September 2010)

Intellectual Property Office of New Zealand, ‘Contrary to
Morality: Raising Objections under Section 17(1) (Superseded),
Ministry of Economic Development, http://www.iponz.govt.nz
(accessed 24 September 2010)

Intellectual Property Office of New Zealand, ‘Contrary to
Morality: Raising Objections under Section 17(1), Ministry of
Economic Development, http://www.iponz.govt.nz (accessed 24
September 2010)

For example, in New Zealand a patent has been granted for
an isolated gene sequence that is present in breast and bladder
carcinoma: patent 537579.

A period of 20 years in the case of non-woody plants or 23 years
in the case of woody plants: see Plant Variety Rights Act 1987,
s14.

Plant Variety Rights Act 1987, s10(4)(a)
Ibid, s10(4)(b)

Agreement on Trade-Related Aspects of Intellectual Property
Rights 1994, art 27

Ibid, art 33
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Ibid, art 1.1
Ibid, art 27(2)

Unless the so-called invention is really a copy of some remedy or
process already known to matauranga Maori and the ‘inventor’
has added nothing, the current system does not protect kaitiaki
relationships with taonga species. While it is necessary to

fit within the ordre public and morality exceptions to obtain
additional TRIPS-compliant protection within the patent system,
there is greater flexibility in sui generis systems of protection that
operate in addition to the TRIPS baseline. We have discussed this
issue in chapter 1 on taonga works.

Daniel Gervais, The TRIPS Agreement: Drafting History and
Analysis, 3rd ed (London: Sweet & Maxwell/Thomas Reuters,
2008), para 2.238

Daniel Gervais, ‘Patents: Ordre Public and Morality’, Resource
Book on Tr1PS and Development (New York: United Nations
Conference on Trade and Sustainable Development/Cambridge
University Press, 2005), p375

Daniel Gervais, ‘Patents: Ordre Public and Morality, Resource
Book on TrIPS and Development, p375

The morality exclusion has its source in British patent law.

Document Q14 (Nursery and Garden Industry Association of
New Zealand Inc, submission on the Wai 262 claim, 15 September
2006), pp3-5; doc Q2 (Black Bridge Nurseries, submission on the
Wai 262 claim, 11 September 2006), p2

Document Qi14, pp1, 4-5

Document Q15 (Paul Morgan, submission on behalf of the
Federation of Maori Authorities, undated), pp3, 5

Document r1o (Dr Rick Pridmore, brief of evidence on behalf
of the Association of Crown Research Institutes, 21 November
2006), pp5-7 14

Document r9 (Dr Christopher Downs, brief of evidence on
behalf of Crop and Food Research, 21 November 2006), p9

‘Molecular Breeding, Scion, http://www.scionresearch.com/
research/forest-science/tree-improvement/molecular-breeding
(accessed 18 February 2011). Scion provided other case studies:
see doc R23 (Dr Tom Richardson, brief of evidence on behalf
of New Zealand Forest Research Institute Ltd (‘Scion’),

21 November 2006), pp1-14.

Geological and Nuclear Sciences calls these Biological Material
Transfer Agreements: see document r11(d) (Institute of
Geological and Nuclear Sciences Limited, ‘Biological Material
Transfer Agreement, undated)

Document Q20 (New Zealand Institute of Patent Attorneys Inc,
submission in relation to the indigenous flora and fauna and
cultural and intellectual property (Wai 262) inquiry, undated),

pp1-3
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This is known as ‘prior art’.

Bleakley v Environmental Risk Management Authority [2001]
3 NZLR 213, 284

Document r16 (Mark Steel, brief of evidence on behalf of the
Ministry of Economic Development, 21 November 2006),
pp 60-61

As noted earlier, there is one Commissioner of Patents, Trade
Marks and Designs and a separate Commissioner of Plant
Variety Rights. . We refer to the roles separately in their
particular statutory contexts.

At the time of writing, neither the Patents Bill nor the draft pvr
amendments has been enacted.

World Intellectual Property Organization Intergovernmental
Committee on Intellectual Property and Genetic Resources,
Traditional Knowledge, and Folklore, “The Protection of
Traditional Cultural Expressions/Expressions of Folklore:
Revised Objectives and Principles) secretariat document,
WIPO/GRTKE/1C/9/4, 9 January 2006, annex, p 3; see also
doc r16(mmm) (World Intellectual Property Organization
Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore, ‘Draft
Report (Second Draft); secretariat document, WIPO/GRTKE/
1C/9/14, 5 November 2006), p154

Document r6 (Helen Anderson, brief of evidence on behalf of

the Ministry of Research, Science, and Technology, 21 November

2006), pp13-17. As we note in chapter 6, in our further

discussion of the Ministry of Research, Science, and Technology,
a new agency, the Ministry of Science and Innovation, has taken
over the Ministry’s work and that of the Foundation of Research

Science and Technology.

Bleakley v Environmental Risk Management Authority [2001]
3 NZLR 213, 287
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This was discussed extensively in evidence by the noted
ethnobotanist Dr Darrell Posey: see doc F1(b).

Waitangi Tribunal, Ko Aotearoa Ténei: Te Taumata Tuarua, vol 2,
ché

Treaty of Waitangi Act 1975, s 6(6), which states that with some
exceptions, the Waitangi Tribunal shall not have jurisdiction over
Bills introduced to the House of Representatives; see also AG v
Mair [2009] NZCA 625 per Baragwanath J.

This particular power would apply only in respect of patents
granted after the date of the reform.

We offer and discuss a set of partnership principles for this
purpose in chapter 6 and in Waitangi Tribunal, Ko Aotearoa
Tenei: Te Taumata Tuarua, voli, sec 6.6.8.

Whakatauki notes
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Page 61: Hirini Moko Mead and Neil Grove, Nga Pepeha a nga
Tipuna (Wellington: Victoria University Press, 2001), p 86
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Human subtlety . .. will never devise an invention
more beautiful, more simple, or more
direct than does nature, because in
her inventions nothing is lacking,

and nothing is superfluous.

—Leonardo da Vinci
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Kel raro | nga tarutaru,
ko nga tuhinga o nga tupuna.




The kauri Tane Mahuta in
Waipoua Forest. Maori culture
evolved in response to the
environment of Aotearoa as,
over many generations, people
formed relationships with the
land, water, climate, and flora
and fauna that sustained them.
Over time, even the gods subtly
realigned: Papa-ta-a-nuku (the
female Earth) took a much
stronger role and, in most
tribes, her son Tane-mahuta
(the male personification of the
primordial forest ecosystem)
assumed the senior position
amongst his siblings. In this
way, Maori culture became a
product of the environment,
and its survival depends on

the exercise of kaitiakitanga in
relation to that environment.
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CHAPTER 3

RELATIONSHIP WITH THE ENVIRONMENT

3.1 THE ENVIRONMENT AND MATAURANGA MAORI

There is an old saying: ‘Kei raro i nga tarutaru, ko nga tuhinga a nga tapuna (beneath
the herbs and plants are the writings of the ancestors). This remains true even in the fun-
damentally modified environment of modern New Zealand. And so the most powerful
indicator that matauranga Maori is a product of these islands is to be found in the envi-
ronment itself - in the names imprinted in it, and the ancestors and events those names
invoke.

The environmental issues raised by the Wai 262 claim pose one essential challenge:
how can the voice of matauranga Maori, etched as it is in the land, still speak in our
changed circumstances? That is the question we attempt to answer. To do that, we must
first understand the deep values that impel the Maori voice.

Of the two core values, the first is whanaungatanga or kinship. We mean kinship
here in the wider sense, as used in a culture that sets such store by descent that com-
monly recited family lines are measured in 40 generations or more. As we have said
in the preceding chapters, whanaungatanga is the organising principle of matauranga
Maori. It describes relationships between people, between people and natural resources,
even between related bodies of knowledge. In fact, all relationships of importance in
matauranga Maori are explained through kinship. That is why whakapapa (genealogy)
is so important: it is the practical manifestation of the kinship principle. For this reason,
Maori relationships with taonga in the environment — with landforms, waterways, flora
and fauna, and so on - are articulated using kinship concepts. Indeed, the first step in
understanding the Maori relationship with the landscape (for example) is to understand
that descent from it is an essential Maori belief. Maori attitudes towards the environment
make sense if that is grasped.

The second core value is kaitiakitanga. It is often translated as guardianship or steward-
ship. Generally speaking, this is a fair approximation, although it lacks the core spiritual
dimension that animates the concept. In Maori tradition the ‘guardians’ or ‘stewards’ are,
as often as not, supernatural beings. Kaitiakitanga is really a product of whanaungatanga
— that is, it is an intergenerational obligation that arises by virtue of the kin relation-
ship. It is not possible to have kaitiakitanga without whanaungatanga. In the same way,
whanaungatanga always creates kaitiakitanga obligations.

The Reverend Maori Marsden, in his writings on kaitiakitanga (which he prepared for
those developing the Resource Management Act), suggested that people involved in envi-
ronmental management should be guided by three basic principles that derive from a
Maori world view:
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Tree ferns in native bush, Lake Tarawera. Only remnants of the environment in which Maori culture evolved now survive.

> humankind’s contribution is to enhance and main-
tain the life support systems of Papa-ti-a-nuku;

» people should treat Papa-ta-a-nuku with love and
respect in recognition of her life-supporting func-
tion, her role in the creation of the natural world,
and her place in our own whakapapa; and

» we do not own Papa-tii-a-nuku, but are recipients,
and therefore stewards, of the natural environment.’

This is a good representation of the highest ideals

of whanaungatanga and kaitiakitanga in respect of the
environment. We heard many examples in evidence that
demonstrated these ideals in practical terms. The idea
of a kin relationship with taonga, and the kaitiakitanga
obligation that kinship creates, explains why iwi refer to
iconic mountains, rivers, lakes, and harbours in the same
way that they refer to close human relations. It explains
why elders feel comfortable speaking directly to those
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elements and features, and why those elements and fea-
tures are viewed as embodying distinct spiritual, as well
as physical, qualities. It also explains why relationships
with the environment are so important to the claimants.
It is through those relationships that the Maori culture
evolved, and through those relationships that it has a
future.

We turn now to see how whanaungatanga and kai-
tiakitanga are incorporated in modern environmental
management.

3.2 MODERN ENVIRONMENTAL LAW AND PoLICY IN
NEw ZeALAND

Environmental law was comprehensively reformed in
the decade from the mid-1980s through the Resource
Management Law Reform project. The reform reflected
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a major ideological shift in approach to New Zealand’s
natural resources, from one that was primarily exploita-
tive to one more focused on environmental well-being
as a credible outcome in its own right. The first step in
the process was completed in December 1986 when the
Environment Act was passed into law, its two purposes
being to establish the Ministry for the Environment and
the Parliamentary Commissioner for the Environment.
Each organisation focused on Maori issues to a much
greater extent than in the past. The Ministry, with a larger
budget, did this structurally through the creation of
Maruwhenua, its Maori secretariat.

In 1989 a large-scale reorganisation of the local gov-
ernment sector was undertaken. It significantly reduced
the number of local councils with regulatory power over

planning and land use, and generally called them city
and district councils. In addition, regional councils were
established to control the key environmental parameters
of water use, air quality, and erosion.

The third, and final, piece of the puzzle was the enact-
ment in 1991 of the Resource Management Act (RMA).
It was an omnibus measure designed to bring together,
under a single rationalised and integrated system, the
dozens of often single-issue and contradictory Acts relat-
ing to the environment.

Local authorities would drive the system. They would
apply the innovative high-level principles set out in part 2
of the Act (see below) to environmental management,
using locally derived district and regional plans. These
plans would provide for the allocation of the resources

Lake Rotomahana. The settlement in 2000 of Te Arawa’s Treaty claims provided for Te Arawa’s ownership of Rotorua lake beds and influence over local
authority RMA decision-making relating to the water in the lakes and the air above them.
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Ngunguru Sandspit, Northland. Proposals for the subdivision and development of the sandspit on Northland’s east coast have long caused grief and
pain for the people of Te Waiariki, a hapa of Ngati Wai. In 1832, the spit was the scene of a major battle, the culmination of a sustained campaign by

tribes from the south, which left the hapa decimated.

of the district or region in accordance with the princi-
ples of the Act and priorities set by relevant councils.
In Wellington, the Ministry for the Environment would
generate environmental policies that would filter into the
system through law reform, national policy statements on
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matters of national environmental importance, and judi-
cious exercise of the Minister’s call-in powers in respect of
major projects with national implications. Meanwhile, the
Parliamentary Commissioner for the Environment would
be an independent advocate for the environment itself,
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responsible for overseeing the effectiveness of environ-
mental management processes and agencies, with a kind
of ‘bully pulpit’ reflecting the fact that the office was to be
answerable only to Parliament.

This structure has survived largely intact, albeit with
some recent amendments. In 2009, amendments to the
RMA established the Environmental Protection Authority
as an office within the Ministry, and introduced new pro-
cesses aimed at streamlining and increasing central con-
trol over consenting for projects of national significance.
The Environmental Protection Authority Act 2011 estab-
lished the authority as a Crown entity independent of the
Ministry and gave it additional functions.

At an early stage in the RMA reform, Maori raised the
matter of unresolved Treaty claims to the ownership of
resources that would come to be regulated under the new
law. These included minerals, geothermal energy, water,
the foreshore and seabed, riverbeds, and so forth. All had
been the subject of longstanding political or legal claims,
or both, but nonetheless remained out of earshot of ‘main-
stream New Zealand. The response of the RmA reformers
was to take all questions of ownership off the table, and to
assert that the Act would only ‘regulate’ the use of natural
resources, and would contain no declarations as to their
ownership. It is fair to say that Maori were generally scep-
tical, especially as consent for access to resources such as
water effectively secured their ownership.

Following extensive dialogue with Maori and wider
interests, a series of Maori-specific provisions was drafted
into the Bill that had a surprising effect on the overall
feel of the legislation. Part 2 of the Act contains the driv-
ing principles to which we have referred, the overriding
one being the carefully defined concept of ‘sustainable
management’ in section 5. All functionaries under the
Act must strive to achieve this ideal. Section 6 provides
a list of seven ‘matters of national importance’ The list
includes protecting the natural environment of coastlines
and other land-water margins, protecting outstanding
natural features from development, and other consid-
erations of that ilk. Among them is section 6(e), which
requires councils to ‘recognise and provide for . . . the rela-
tionship of Maori and their culture and traditions with
their ancestral lands, water, sites, waahi tapu, and other
taonga (emphasis added). This is a potentially powerful

injunction, even though it is subject to the overarching
‘sustainable management’ purpose. Perhaps unwittingly,
the reference to Maori relationships with various taonga
in the natural environment evokes the whanaungatanga
value.”

Section 7, in part 2, has the nominally prosaic title
‘Other matters. It currently requires councils to have
‘particular regard to’ a list of 11 specific matters (emphasis
added). Among them is kaitiakitanga. In turn, kaitiaki-
tanga is defined as ‘the exercise of guardianship by the
tangata whenua of an area in accordance with tikanga
Maori in relation to natural and physical resources; and
includes the ethic of stewardship. Thus, section 7 imports
a core principle of matauranga Maori into the national
environmental regulatory regime.

Section 8 of part 2 contains the Treaty provision. It
says:

In achieving the purpose of this Act, all persons exercising
functions and powers under it, in relation to managing the
use, development, and protection of natural and physical
resources, shall take into account the principles of the Treaty
of Waitangi (Te Tiriti o Waitangi). [Emphasis added.]

The phrasing of these protections suggests a cascading
order of priority from the core principle of sustainable
management, to matters of national importance, to other
matters, and finally to the Treaty of Waitangi. In addition,
there is intense competition between the factors listed
within each level under sections 6 and 7.

The operational mechanisms in the Act provide a num-
ber of triggers through which these part 2 principles can
have practical effect in the day-to-day working of the sys-
tem of environmental management. Councils must give
effect to these priorities in drafting district and regional
plans, and they must both consult with tangata whenua
and take into account the iwi’s own planning documents
(known as ‘iwi management plans’) in preparing those
plans. In addition, there is limited provision for iwi to
exercise regulatory authority in their own right in particu-
lar circumstances, or to do so in partnership with coun-
cils. Finally, when councils act as consenting authorities,
there is a general requirement for them to take account of
the purpose and part 2 principles in deciding individual
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resource consent applications, as must the Environment
Court on appeal. In these and other ways, the recognition
of the Maori relationship with the environment, kaitiaki-
tanga, and the Treaty is integrated into the overall system.
Having described in general terms the two core Maori
values of particular relevance in environmental matters,
and having set out how the modern system of environ-
mental management operates, we can now return to the
question we posed at the outset. Can the voice of matau-
ranga Maori be heard in the operation of such a system?

3.3 THE TREATY AND THE ENVIRONMENT
We begin this discussion with two preliminary issues.
The first relates to what the Treaty says about the environ-
ment. We do not think the environment as a whole is a
taonga, at least not in the sense that the term is used in
the Treaty. To accept such an idea would be to accept that
everything is a taonga, making the concept itself mean-
ingless as a source of rights and obligations. The environ-
ment in matauranga Maori is the atua (gods) themselves:
Ranginui, Papa-tii-a-nuku, Tane-mahuta, Haumia-tike-
tike, and so on. The atua transcend taonga. Indeed, the
natural elements manifested as atua contain, or have
dominion over, taonga, but it is wrong to think of the
atua as taonga. Rather, the taonga are the particular iconic
mountains or rivers, for example, or specific species of
flora or fauna having significance in matauranga Maori.
The second issue involves defining the Crown Treaty
partner. The Crown submitted that it does not have Treaty
responsibilities for RMA functions. It argued that local
authorities exercise relevant powers under the RmA, and
that local authorities are not the Crown. We can deal with
this issue quickly. It is now well settled that the Crown
does not absolve itself of Treaty obligations by using its
powers to subdivide kawanatanga functions between cen-
tral and local governments. If the Crown chooses (as it
has) to create a system of local-level environmental man-
agement through the statutory devolution of its govern-
ment function to local government, it must do so in terms
that ensure that its Treaty duties are fulfilled. Thus, while
local authorities are not the Crown, as its statutory del-
egates they must be given clear Treaty duties and be made
accountable for the performance of them.
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A stream in native forest. The claimants sought the ability to regulate
and control their relationships with taonga such as rivers and streams,
areas of land and bush, flora and fauna, pa sites, wahi tapu, and other
parts of the environment of significance within matauranga Maori.

Those matters aside, the arguments of the parties can
be summarised in brief terms. The claimants contended
that the guarantee of tino rangatiratanga in the Treaty
gives kaitiaki the right to control and regulate their rela-
tionship with the environment. They argued that the
default position should be either joint management of
the environment or outright kaitiaki control, although
they recognised that compromise would be required to
accommodate other vested interests. Without kaitiaki
being at the centre of environmental decision-making,
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the claimants contended that the voice of matauranga
could not be heard where it counted. The Crown, on
the other hand, argued that the existing regime gave the
Maori voice appropriate priority and there was no need
to do more.

In our view, the best way to think about the Treaty,
and Maori and Crown interests in the environment, is to
begin with kaitiakitanga.

3.4 KAITIAKITANGA IN PRACTICE

Kaitiakitanga, which we introduced in section 3.1, can be
described as Maori environmental law, policy, and prac-
tice. Three practical examples of kaitiakitanga given by
Ngati Koata witnesses will suffice to illustrate the point
(these being three of literally dozens of examples given by
claimant iwi).

The first example is drawn from the evidence of Alfred
Elkington. It refers to the tikanga associated with gath-
ering flax that he had learnt from his grandmother.’ The
location that was best for gathering the strongest flax was
well known, and the rights to take flax from that place
were defined by reference to whakapapa. The process for
cutting the flax was also clearly defined. Mr Elkington’s
grandmother said that the best time for cutting flax was
‘just when the sun came up’ and she would speak to the
flax, telling the flax that ‘she had to cut it to make it look
beautiful, and because if she didn't cut it then the flax
would grow up ugly and untrimmed. Mr Elkington’s evi-
dence also refers to the importance of cutting the flax cor-
rectly to ensure the sustainability of the resource. The off-
cuts of flax were also disposed of carefully. A karakia was
said over the off-cuts to make them tapu and then they
were burned because the flax fibre would not otherwise
break down. The Ngati Porou and Tai Tokerau weavers
who gave evidence made it clear that this reverence con-
tinues today.*

Mr Elkington also gave evidence about the system for
managing native forests, based around strict selection and
the minimisation of waste. For example, the wood from
the pahautea (New Zealand cedar) was both soft and
long-lasting and was therefore reserved for specific lim-
ited uses. Except for making paddles and repairing boats,
that type of tree would never be cut down. ‘We would

leave good trees to use for our next paddles. The pro-
cess for selecting the right tree to cut down for carving or
other purposes was also careful and deliberate. A crucial
part of this process was the karakia to Tane-mahuta. Mr
Elkington stated that this karakia was a means of ‘asking
for guidance’ to ensure that only the correct tree would
be cut down. ‘We did not want to cut down the wrong
tree, as that would be a waste.’ This created a system for
managing native forests based on the kaitiaki relationship.

Harakeke (flax, Phormium tenax). Claimants gave evidence about the
tikanga associated with the harvesting of harakeke for weaving and
the reverence with which it is gathered. These tikanga maintain the
relationship between kaitiaki and taonga.
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Similar systems were in place for the management
of kaimoana. Priscilla Paul and Jim Elkington both
referred to the practice of managing and transplant-
ing pipi, cockles, mussels, kina, paua, oysters, and scal-
lops for a variety of reasons, including sustainability.’
Transplantation was managed according to the spawning
cycles of the various species, and traditional regulatory
mechanisms such as rahui were used to ensure sustainable
quantities of kaimoana developed before any harvesting
took place. Wero Karena of Ngati Kahungunu also evoked
the effectiveness of kaitiakitanga, saying that the minds of
Maori were impregnated with ‘spiritual mechanisms’ that
acted as ‘a system of checks and balances, preventing theft
of resources without any need for active policing.”

Prior to colonisation these practical systems of kaitiaki-
tanga controlled all environmental management. Today,
these systems can only operate informally because,
through the rMa, the statutory authority necessary to
exercise formal kaitiakitanga is actually vested in the
Crown and local government. Iwi wish to express their
kaitiakitanga despite this loss of authority. Though they
often articulate that desire by adopting familiar Pakeha
legal concepts like ownership or legal title, in reality the
debate is not about who owns the taonga, but who exer-
cises control over it. Indeed, although the English text of
the Treaty guarantees rights in the nature of ownership,
the Maori text uses the language of control - tino ranga-
tiratanga. Equally, kaitiakitanga — which is the obligation
side of rangatiratanga — does not require ownership. In
the end, it is the degree of control exercised by Maori,
and their influence in decision-making, that needs to be
resolved in a principled way through the use of the con-
cept of kaitiakitanga.

Nor does it follow that where a taonga is identified, or
a kaitiaki relationship is established, the Treaty requires
that Maori should be accorded exclusive control. There
are many overlapping and conflicting interests in today’s
environment, and to adopt a one-size-fits-all remedy
without reference to the interests of others — including
that of the environment itself - is both impractical and
unfair. Not all taonga will be of the same worth - some
will be more important than others, and more deserv-
ing of protection. Nor will all competing interests be the
same. Some will be capable of accommodation without
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conflict, while others will be entitled to greater priority
than the demands of kaitiakitanga.

It is not appropriate therefore for the Tribunal to offer

a blanket answer to the claimants’ environmental claims.
The claimants sought Maori control of taonga Maori,
but there will be occasions where that cannot, indeed
should not, be the result. Similarly, the Crown argued for
Crown or local authority control of all decision-making
affecting taonga in the environment, yet there will be cir-
cumstances in which this will be entirely inappropriate.
Accordingly, what is needed here is a system that allows
all legitimate interests (including the interests of the envi-
ronment itself) to be considered against an agreed set of
principles, and balanced case by case.

Such a system should be capable of delivering the fol-

lowing outcomes to kaitiaki:

» control by Maori of environmental management in
respect of taonga, where it is found that the kaitiaki
interest should be accorded priority;

» partnership models for environmental management
in respect of taonga, where it is found that kaitiaki
should have a say in decision-making but other
voices should also be heard; and

> effective influence and appropriate priority to the kai-
tiaki interests in all areas of environmental manage-
ment when the decisions are made by others.

It should be a system that is transparent and fully account-
able to kaitiaki and the wider community for its delivery
of these outcomes.

We turn now to look at whether each of these outcomes

is, or could be, provided for in the current RMA system.

3.5 DELIVERING KAITIAKI CONTROL IN THE RMA
The RMA contains two mechanisms that are capable of
delivering proactive control of taonga within the envir-
onment to kaitiaki. The first is contained in section 33. It
allows local authorities to transfer any of their functions,
powers, or duties to iwi authorities or other statutory
authorities. This includes the ability to transfer the power
to promulgate RmMA planning instruments and grant
resource consents.

The second potential control power relates to heritage
protection authorities under section 188. This provides
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that any body corporate with an interest can apply to the
Minister for the Environment to be made a heritage pro-
tection authority for the purpose of protecting ‘any place’
The term place is broadly defined as including any feature
or area, and the whole, or part, of any structure. Once a
body corporate is granted protection authority status, it
is generally empowered to make a heritage order over
the relevant place. If an order is made, no use of the place
which contravenes the order is permitted.

Both powers are significant and intended to be so. Yet
in the 20 years since the enactment of the RMA4, these pro-
visions have never been invoked in favour of iwi, despite
attempts (several, in the case of section 33) to do so. There
appears to be nothing that iwi can do to achieve their
use. Given the thoroughgoing infusion of Maori values
into Part 2 of the Act, this must be seen as major gap in
the Act’s credibility. Central and local government have
argued in various forums that there are reasons for this,
including a lack of capacity on the part of iwi. To the
extent such arguments reflect a lack of resourcing, that
certainly has been the case. The cumbersome process
local authorities must go through to transfer powers —
which in the case of section 33 involves complex consul-
tation processes usually reserved for the most significant
council decisions, and the meeting of certain conditions
such as that the transfer of powers is desirable on the
grounds of ‘efficiency’ - is surely also a factor. But those
factors are not true reasons justifying a failure to act. In
any case, we emphatically reject any assertion that iwi and
hapi lack the ability to translate centuries of kaitiakitanga
of the environment into an RMA context.

Ironically, while explicit and relatively long-standing
statutory avenues are available at the discretion of local
government, several agreements under which iwi are to
receive substantive regulatory control in their own right
have been negotiated outside the rRmA process. One
example is the Ngati Porou-Crown Deed of Agreement in
respect of the tribe’s foreshore and seabed claims. Features
of that deed include an ability to continue ongoing cus-
tomary activities without the need for resource consent;
and the right for Nga Hapt o Ngati Porou to decline
resource consent applications if the activity is likely to
have a significant adverse effect on their relationship
with the environment in the territorial customary rights

area. At the time of writing, legislation giving effect to the
settlement had been introduced to Parliament and was
awaiting its first reading.

Maori should not have to incrementally await the set-
tlement of their Treaty or customary rights claims in order
to achieve effective control of environmental regulation in
appropriate cases. While the existence of an ongoing cus-
tomary relationship with resources may be one basis for
the transfer of significant powers to kaitiaki, it should not
be the only way. The provisions of the Rma make it clear
that transfers of this kind should be possible in the ordi-
nary course of business. This glaring shortcoming needs
to be remedied. We will return to how this might be done
in section 3.8.

When is kaitiaki control likely to be appropriate? We
talked in section 3.4 about the balancing exercise that
must be undertaken to determine whether kaitiaki should
be accorded control of the taonga. We noted that it would
be necessary to reach a view about the importance of the
taonga in matauranga Maori, as well as the significance of
third-party interests. Each case will be different, and there
is little to be gained from trying to predict all possibil-
ities, but common sense suggests some general principles
may assist. First, if there is a significant body of matau-
ranga Maori about the taonga, that will be an indication
of its importance to iwi. The greater the evidence of the
taonga’s importance, the greater the need to consider kai-
tiaki control as the appropriate outcome. Secondly, third-
party interests must be considered - for example, where
private property interests will be affected by restrictions
proposed by kaitiaki, an exclusive control model may well
be inappropriate. We would, however, caution against
assuming that the interests of kaitiaki and private right-
holders are automatically in conflict. In our experience,
this is not necessarily the case at all.

3.6 DELIVERING PARTNERSHIP IN THE RMA

In 2005, Parliament enacted section 36B of the RMA to
provide for joint management agreements. Such agree-
ments can be entered into between local authorities and
iwi authorities or groups that represent hapi, and they
can provide for the joint performance of any of the local
authority’s functions, powers, or duties under the RmaA
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relating to natural or physical resources. Again, it is
clearly intended that joint management bodies exercise
significant RMA powers.

It was anticipated by many that this provision might
achieve a meaningful level of local government uptake.
However, in the six years this provision has been in
operation, we are aware of only one example, between
Ngati Tawharetoa and the Taupo District Council. While
a unique and laudable initiative, it remains unproven
and appears to be somewhat tentative. Though it might
appear at first glance to have wide coverage, several lay-
ers of restriction come into play. First, it only applies to
notified resource consents and private plan changes on,
or affecting, multiply owned Maori land. Secondly, while
the resource consent or private plan change applicant is
notified of the option of having the application heard by a
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joint committee, the applicant can opt out of this process,
in which case the council will control the process. Thirdly,
if a joint committee is convened, the council and Ngati
Tawharetoa each choose two qualified commissioners,
with the council choosing the fifth commissioner and
chairperson in the event agreement cannot be reached
between the parties. The chairperson has a casting vote in
the event of a split vote.

In the recent Waikato-Tainui Raupatu Claims (Waikato
River) Settlement Act 2010, Waikato-Tainui have achieved
a degree of co-governance in respect of the management
and rehabilitation of the Waikato River - a tribal icon and
a severely compromised national resource. The range of
interests in the Waikato River and its catchment cannot
be overstated: there are a number of iwi interests along
its length from Lake Taupo to Port Waikato; there are

The Waikato River. A 2010 Treaty settlement provided for a form of co-governance over the management and rehabilitation of this iconic river.
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electricity-generation businesses; a significant proportion
of the country’s dairy farms; and dozens of communities,
city and district councils, one regional council, and cen-
tral government. The Act essentially effects a complex
joint management agreement between Waikato-Tainui
and relevant local authorities, which includes spiritual
and cultural imperatives in policy and planning instru-
ments, together with joint decision-making powers in
particular circumstances and iwi influence in others.

Agreements between the Crown and other Waikato
River iwi are also reflected in the Ngati Tuwharetoa,
Raukawa, and Te Arawa River Iwi Waikato River Act,
which was passed by Parliament in October 2010.

There is no question that these Treaty settlement mod-
els are innovative. They are, however, relatively new and,
as such, their practical impact remains to be seen. To a
large extent, their success will depend on the relation-
ships that are built between kaitiaki and the relevant local
authorities. Furthermore, as with the control mechanisms
we referred to above, it is disappointing that the Rma has
almost completely failed to deliver partnership outcomes
in the ordinary course of business, and that Maori are
being made to expend the potential of their Treaty set-
tlement packages to achieve results the resource man-
agement reform promised, two decades ago, would be
delivered. The Crown accepted in hearings that the trans-
fer of exclusive or shared decision-making power should
not depend upon proof of customary title or historical
wrongs. It follows that what must be proven is the exist-
ence of a kaitiaki relationship with the taonga in question.
That ought to be enough.

3.7 DELIVERING KAITIAKI INFLUENCE IN THE RMA
Where circumstances do not justify control or partner-
ship outcomes for kaitiaki, there is nonetheless a strong
case for a general principle of kaitiaki influence through-
out the operation of environmental regulation within the
iwi rohe (traditional territory).

Currently that influence is expressed in two ways -
through district or regional policy and planning instru-
ments, and in individual resource consent applications.
Councils must consult with tangata whenua in the
preparation of planning instruments such as district and

regional plans, and while there is no obligation to con-
sult in respect of resource consent applications, applicants
will often be advised to do so as a matter of best practice.
Certainly, tangata whenua can always participate in noti-
fied consent applications within their rohe, and with lim-
ited notified applications upon receipt.

Whether the interest is in a new planning instrument
or a particular consent, the degree of Maori influence is
dictated by the priority accorded Maori interests in part 2
of the RMa, and by the cogency of the issue the tangata
whenua wish to bring forward. In reality, these influ-
ence triggers produce piecemeal and inconsistent results.
If relations between iwi and the local authority are good
and well resourced, Maori priorities stand a fair chance of
being heard. If not, the Maori voice is effectively silenced.

It was no doubt for this reason the Local Government
Act 2002 introduced requirements for Maori contribu-
tion to local authority decision-making. Specifically,
under section 63 of the Act, a local authority must: pro-
vide opportunities for Maori to contribute to its decision-
making processes; consider ways in which it may foster
the development of Maori capacity to contribute to those
processes; and provide relevant information to Maori for
the purpose. A local authority can address this by ensur-
ing that processes are in place for consulting with Maori.

In addition, Ministry for the Environment officials who
appeared before us referred to a number of the Ministry’s
programmes aimed at enhancing Maori engagement with
the RMA. For example, guides have been published focus-
ing on a Maori audience, and Maori law specialists have
been contracted to deliver workshops to iwi and hapu.

It is fair to say that the system is designed to facilitate
Maori reaction to priorities being set by local councils
and applicants. While this in itself is an advance on the
pre-RMA position, there are obvious structural short-
comings in this approach. Other than the almost entirely
unused control and partnership mechanisms to which we
have referred above, there are few opportunities for Maori
to take the initiative in resource management. Maori are
usually sidelined in the role of objectors.

There is one important exception. Section 61(24) of the
RMA requires that district and regional plans must take
into account ‘any relevant planning document recognised
by an iwi authority’ and lodged with the council, where
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it is relevant to the resource management issues of the
region.’ These ‘iwi management plans’ provide the only
mechanism by which iwi authorities are able to exercise
influence on resource management decisions by setting
out their own issues and priorities without any consult-
ing council or applicant filter. It is the only instance where
Maori can be proactive in resource management without
needing the consent of a minister, a local authority, or an
official.

One problem is that iwi do not generally have access to
the resources to fund the necessary technical and demo-
cratic processes. To date, there are few iwi management
plans with a sufficient technical basis to influence local
authorities decisively. The other problem is the relatively
weak statutory provision for iwi management plans; as we
have said, the RmA is silent on their purpose and content,
and requires only that they be ‘take[n] into account’ when
councils are preparing their plans.

These shortcomings urgently need to be remedied.

3.8 REFORMS

Although the RMA represented a significant step forward
towards the end of last century in making room for the
Maori voice in environmental management, much of its
potential remains disappointingly unrealised. In particu-
lar, the Act has failed to deliver any iwi control of iconic
taonga within their environment, despite the existence of
the section 33 transfer power and the section 188 heritage
protection authority option. Nor has it even delivered an
effective wide-ranging model for partnership via the sec-
tion 36B joint management provision.

Instead, control and partnership outcomes have
emerged from outside the RmA system through custom-
ary title applications, such as that of Ngati Porou, and his-
torical claims settlements, such as that of Waikato-Tainui.
In addition, iwi influence in resource management gener-
ally remains inconsistent and overly reactive. It depends
too much on the resources available to iwi and the quality
of iwi-local authority relations. This patchiness persists
despite the compulsory consultation provisions in sched-
ule 1 of the RMA and in the Local Government Act.

It is sadly ironic that those with the power to embrace
iwi partnership within the rubric of RmA decision-making
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(but have consistently failed to do so) are the first and
loudest to complain when iwi seek to avail themselves of
the only other recourse open to them — Treaty settlements.

In the claimants’ view, a general change in decision-
making under the Act might be brought about by amend-
ing section 8, so that decsion-makers must act consist-
ently with the Treaty rather than merely taking account
of it. Other Tribunals have recommended this amend-
ment, although it was noted recently that this alone would
not be enough to effect change.” We have a similar view:
amendment of section 8 on its own is not the answer,
and we prefer the suite of interlocking reforms proposed
below.

3.8.1 Enhanced iwi management plans

The absence of compulsion is the most glaring omission
in the present legislation. Unless kaitiaki can compel the
other parties who have power under the Act to engage
with them, their ability to exercise control, partnership,
and influence will always be limited. If the system is to be
Treaty compliant, therefore, this must change. Those with
powers under the Act need to accept that iwi involvement
in RMA matters within their respective rohe will be com-
pulsory, formal, and proactive, just as it is with any other
public authority within the relevant district or region.

The mechanism for achieving this should be enhanced
iwi management plans. These plans have been in the
RMA from day one, but their potential has never been
truly crystallised. We consider enhanced iwi manage-
ment plans, which we call iwi resource management plans
(1RMPs), to be the lynchpin of a Treaty-compliant RMA
system.

These plans would be prepared by iwi in consultation
with local authorities. They would identify section 33 con-
trol and section 368 partnership opportunities for formal
negotiation with councils. They would identify heritage
protection authority opportunities in respect of iconic
areas for the iwi. They would set out the iwis general
resource management priorities in respect of taonga and
resources within their rohe.

Once an iwi has finalised its IRMP, a formal statutory
negotiation process between iwi and local authority rep-
resentatives should be convened to confirm it. During
this phase, there may be compromise. Where there is
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agreement, the IRMP should have the same status under
the RmA as any district or regional plan or policy state-
ment, as the case may be. (For example, where the IRMP
applies to land use planning issues, it would have the
same status as a district plan; where it concerns water and
air discharges, it would have the same status as a regional
plan; where it concerns broad matters of regional policy,
it would have the same status as a regional policy state-
ment.) Where the parties cannot agree, more than one
option should be available to them:

» they may agree to disagree — in which case the rele-
vant IRMP provision will still be a relevant consider-
ation for RMA decision-making, albeit not binding;

» they may refer the matter to formal mediation by the
Environment Court or via an alternative agreed pro-
cess; or

» either or both parties may refer the matter to the
Environment Court for final determination. We
would suggest that in the event of such a reference,
the Court should include at least one commissioner
who is expert in matauranga Maori or an alternate
Environment Judge who is also a Maori Land Court
Judge. Any decision of the Court would be binding.

We recommend that the RMA be amended to imple-

ment this IRMP concept.

3.8.2 Improved mechanisms for delivering partnership
and control
Reforms are also needed in respect of sections 33, 368,
and 188. It is through these mechanisms that kaitiaki con-
trol will be delivered when that is justified. Yet the RMmA
neither requires nor provides incentives for such mecha-
nisms to be used. Indeed, if anything, they impose proce-
dural hurdles and conditions that weigh against their use.
These provisions should be easier to use. They should
not impose unnecessary barriers to partnership or trans-
fer of power. In section 33, the procedural requirements
must be simplified. Both this section and section 368
should be reviewed to encourage transfer of control, or
partnership, where that is appropriate, rather than dis-
courage such transfers as they do now. Nor should local
authorities be able to unilaterally revoke at any time
transfers of power under section 33, as they currently can.
Secondly, local authorities should be required to explore

3.8.3

options for delegation to kaitiaki (as we proposed above
as part of the IRMP process). They should also be required
to regularly review their activities to see whether they are
making appropriate use of sections 33 and 368, and they
should report to the Parliamentary Commissioner for the
Environment explaining why they determined to make
delegations under section 33, or formed partnerships
under section 36B, in some cases and not in others. This
is particularly important where kaitiaki have sought such
delegations. In turn, the commissioner’s annual report to
Parliament should set out the performance of every local
authority in making delegations to kaitiaki, as well as the
steps kaitiaki have taken in administering resources over
which power has been delegated.

In addition, the Ministry for the Environment should
be required to proactively explore options for kaitiaki to
be designated as heritage protection authorities under
section 188. Just as local authorities should report to the
commissioner on their use of sections 33 and 368, the
Minister for the Environment should annually report to
Parliament on the designation of kaitiaki as heritage pro-
tection authorities.

We recommend that the relevant statutes be amended
to implement these reforms.

3.8.3 A commitment to capacity building

We acknowledge that there will be capacity issues here.
Although many iwi are fully engaged in RMA processes,
some will not be ready at this point to take control of the
management of important taonga, or to manage them in
partnership.

And compulsory engagement will only work if iwi
have the resources and capacity to make that engage-
ment meaningful. To develop 1RMPs, iwi will need access
to relevant experts such as lawyers, scientists, engineers
and so on. For these reasons, iwi should be funded to par-
ticipate unless they make an active decision not to engage.
The Government could contribute dedicated amounts
into the Environmental Legal Assistance Fund, adminis-
tered by Ministry for the Environment, or to a separate
kaitiakitanga fund. The primary aims of any such funding
must be to enhance Maori participation in resource man-
agement processes, and to ensure that all iwi have access
to the resources and expertise necessary to prepare robust
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plans. That will ensure two things - first, that plans com-
prehensively state all relevant iwi interests, and secondly,
that the plans are articulated in a way that can be easily
integrated into the wider system.

In addition to 1IRMP funding, the Ministry for the En-
vironment should step up by placing greater emphasis on
capacity-building. Evidence given by the Ministry on its
Maori issues work left us with the distinct impression that
Maori programmes had been deprioritised. This must not
continue. The Ministry’s Maori secretariat, Maruwhenua,
was once a ground-breaking unit within the New Zealand
public sector. It needs to be again. There remains much
work to be done if the promise of the RMA is to be fully
realised, and Maruwhenua needs to be the face of that
work within government. It must be Maruwhenua’s mis-
sion to assist all iwi to prepare effective IRMPs and to
encourage kaitiaki to take up greater responsibilities
under the Act. Apart from the obvious environmental
outcomes, this is the means by which the Crown can max-
imise iwi investment in our system of law. Accordingly,
we recommend that the Ministry for the Environment
commit to building Maori capacity to participate in RMA
processes and in the management of taonga.

3.8.4 Greater use of national policy statements

Finally, we turn to the question of national policy. One of
the reasons that local authorities have struggled to effec-
tively engage with Maori, and in particular to make use of
iwi management plans and provisions for partnership and
transfer of power, is that there has been a lack of guidance
from central government. National policy statements and
national environmental standards were supposed to pro-
vide leadership for councils to follow; instead, in 20 years
very few have been developed, and until very recently
none have made specific reference to kaitiaki involvement
in decision-making. That should change. We recommend
that the Ministry for the Environment develop national
policy statements on Maori participation in resource
management processes, to include: policies for achiev-
ing nationally consistent implementation of IRMPs; use of
mechanisms for kaitiaki control and joint management;
and other means by which Maori may influence environ-
mental decision-making.
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3.8.5 Conclusion

The arrangements that have been achieved through
Treaty settlement and customary rights negotiations
give us some cause for hope. Clearly, it is possible for the
Crown and its delegates to find ways of sharing and dele-
gating environmental management powers with kaitiaki.
It is happening already; it is just that it is not happen-
ing within the environmental management regime as it
should be.

However, with a combination of systemic change, cen-
tral government leadership, local authority willingness,
and enhanced iwi capacity, appropriate levels of kaitiaki
control, partnership and influence can become a feature
of the New Zealand environmental decision-making
regime.

3.9 SUMMARY OF RECOMMENDATIONS

The relationships between kaitiaki and the natural envi-
ronment — entwined as they are with the fundamental
concept of whanaungatanga — are crucial to Maori culture
and identity. Under the Treaty, the Crown must actively
protect the continuing obligations of kaitiaki towards the
environment.

Kaitiakitanga is extensively acknowledged in the Re-
source Management Act 1991. The Act purports to ‘rec-
ognise and provide for’ Maori relationships with their
ancestral lands, waters, sites, wahi tapu and other taonga
as ‘matters of national interest’ It also specifically requires
those who exercise powers under the Act to ‘have particu-
lar regard to’ kaitiakitanga and to ‘take into account’ the
principles of the Treaty.

We have found that a Treaty-compliant environmental
management regime is one that is capable of delivering
the following outcomes, by means of a process that bal-
ances the kaitiaki interest alongside other legitmate
interests:

» control by Maori of environmental management in
respect of taonga, where it is found that the kaitiaki
interest should be accorded priority;

» partnership models for environmental management
in respect of taonga, where it is found that kaitiaki
should have a say in decision-making but other
voices should also be heard; and
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» effective influence and appropriate priority to the kai-
tiaki interests in all areas of environmental manage-
ment when the decisions are made by others.

The RMA regime has the potential to achieve these out-
comes through provisions such as sections 33, 368, and
188. But they have virtually never been used to delegate
powers to iwi or share control with them. Where some
degree of control and partnership has been achieved, this
has almost always been through historical Treaty and
customary rights settlements. We do not believe that iwi
should have to turn to Treaty settlements to achieve what
the RMA was supposed to deliver in any case.

Accordingly, we recommend that the RMA regime be
reformed, so that those who have power under the Act
are compelled to engage with kaitiaki in order to deliver
control, partnership, and influence where each of these is
justified. Specifically:

> Enhanced iwi management plans: We recommend
that the RmA be amended to provide for the develop-
ment of enhanced iwi resource management plans;
that these plans be developed by iwi in consultation
with local authorities; that these plans identify iwi
resource management priorities and opportunities
for delegation of control to kaitiaki or establish-
ment of partnerships; and that these plans be con-
firmed during a joint statutory negotiation process
between iwi and local authority representatives,
during which there may be compromise. We recom-
mend that, once adopted, these plans have the same
status under the RMA as any district or regional plan
or policy statement as the case may be.

> Improved mechanisms for delivering control: We rec-
ommend that the RMA’s existing mechanisms for
delegation, transfer of powers, and joint manage-
ment be amended to remove unnecessary barriers
to their use. We recommend that local authorities
be required to regularly review their activities to
see if they are making appropriate use of sections 33
and 36B, and be required to report annually to the
Parliamentary Commissioner for the Environment
explaining why they made delegations or estab-
lished partnerships in some circumstances and not
in others. We also recommend that the Ministry for
the Environment be required to proactively explore
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options for delegations under section 188, and to
report annually to Parliament on this.

> A commitment to capacity-building: We recom-

mend that the Ministry for the Environment com-
mit to building Maori capacity to participate in
RMA processes and in the management of taonga,
and that this commitment should include provid-
ing resources to assist kaitiaki with the development
of iwi resource management plans, and assisting
kaitiaki to develop the resources or technical skills
needed to exercise their kaitiaki roles.

Greater use of national policy statements: We recom-
mend that the Ministry for the Environment develop
national policy statements on Maori participation
in resource management processes, including iwi
resource management plans, and arrangements for
kaitiaki control, partnership and influence on envi-
ronmental decision-making.
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The conservation of natural resources is the fundamental
problem. Unless we solve that problem it will
avail us little to solve all others.

—Theodore Roosevelt
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Whatungarongaro he tangata,
toitt he whenua hoki.

People disappear,

the land remains.
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CHAPTER 4

TAONGA AND THE CONSERVATION ESTATE

4.1 INTRODUCTION

Everybody has heard the story of Rata. He went to the forest to select a tree with which to
build a canoe that would carry enough men to punish those who had killed his father. He
selected a large tree and spent the day felling and trimming it. He returned in the morn-
ing to begin adzing the hull, but found that his log was once again a living tree and there
was no sign of the previous day’s work. Perplexed, he spent the day repeating the task.
And the following morning he found that the tree was restored for a second time. After a
third felling, he hid close by, hoping to catch the culprits in the night. As the sun set the
forest came alive with insects and birds. This was the karakia they used as they worked:

Rata ware, Rata ware, Ignorant Rata, ignorant Rata,

Noho noa koe ka tuatua noa i a Tane, You took liberty and felled Tane,

Koia i whekii, koia i whekaa, Hear the thud, hear the sound (of the adze),
Rere mai te maramara, The chips fly hither,

Koia i piri, koia i mau, Stick together, hold together,

Rere mai te kongakonga. The fine chips fly hither,

Koia i piri, koia i mau, Stick together, hold together,

E tu Tane, kia torotika to tu, Arise Tane, and stand straight,

Tihe mauriora! Behold, he lives anew!

In this way, the birds and the insects taught Rata that the forest must be respected and
that its resources will not be provided to humans on demand, but only after the most
careful and reverential request accompanied by appropriate ceremony. Rata learnt that
humans are no match for the kaitiaki of Tane. The legacy of these teachings has been
handed on from generation to generation until today. We have heard many examples
from the claimants, just two of which we give here.

The first of these examples concerns Ngati Hine’s response to the sharp decline in
Northland’s population of kiikupa (kerert) numbers. This decline, which has been taking
place for a long time, reflects the clearing of the northern forests, predation by introduced
pests, and increased human activity. Ngati Hine have hunted kikupa in the forests within
their rohe for a millennium - they remain to this day a traditional food of great mana.

In 1994 the Department of Conservation (poc) transferred to Ngati Hine guardian-
ship and management of the 350-hectare Motatau Forest, situated right in the heart of
Ngati Hine territory. The forest was renowned within the tribe as a rich source of kiikupa.
Knowing this and the wider problem of decline, Ngati Hine declared a rahui (traditional

<« A stand of native forest
(Trounson Kauri Park)
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Kerera (kakupa) flying.

ban) on the taking of kitkupa from Motatau. It is still in
place. Ngati Hine leader Kevin Prime declared that taking
would resume only when the kikupa had become a pest.

Another example is provided by Ngati Kurfs efforts to
protect pupu harakeke, a large and ancient form of land
mollusc known in English as the flax snail. They are a
threatened remnant species found only in a small area
at North Cape, within the traditional territory of Ngati
Kuri. The Ngati Kurl people treasure them because they
are so rare and beautiful. But in Ngati Kuri tradition they
are most revered as the guardians of the tribe. Stories are
told of the sounds made by pupu harakeke as they were
crushed beneath the feet of approaching warriors, warn-
ing the Ngati Kuri people of approaching danger.

Now Ngati Kuri want to save the papt harakeke. Since
the 1990s, poc and Ngati Kuri have worked to protect
this taonga and its habitat. poc undertook initial sci-
entific research and consulted the iwi about a recovery
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plan. In 2005, Nellie Norman of Ngati Kuri won a con-
tract to undertake protection work aimed at protecting
pupit harakeke from predators. Though progress has
been made, there are significant unresolved issues from
the iwi’s perspective. These issues centre around access to
this taonga (as permits are needed to visit scientific and
nature reserves where most remaining papu harakeke are
found) and decision-making authority. As Ms Norman
told us, ‘Ngati Kuri are the rightful decision-makers on
issues concerning our taonga tuku iho* Ngati Kuri have
yet to assume this role.

Like the foregoing examples, the claims that we heard
in respect of the conservation estate were essentially
about the desire of iwi to exercise kaitiakitanga over the
forests, mountains, waterways, plants and wildlife, and
other taonga within their rohe. Only by exercising kai-
tiakitanga, it was argued, can matauranga Maori in rela-
tion to those taonga survive.

4.11 Why is poc so important to the claimants?

DOC owns or is responsible for more than eight million
hectares of land, about one third of New Zealand. This
estate is by far the largest Crown-owned land asset. It
includes native forests, rivers, mountains, wetlands, and
other precious landscapes and ecosystems. The depart-
ment is also responsible for about 1.28 million hectares
of marine reserves, and for conservation of marine mam-
mals such as tohora (whales) and protected wildlife
throughout New Zealand.

DOC’s greatest land treasures are the national parks and
offshore islands. It is in the parks and islands, where poc
makes its greatest efforts to counter the effects of intro-
duced pests and weeds, that we have our best remaining
opportunities to encounter the landscapes and forests
where Rata learned his place.

poc was founded on an ethic of community involve-
ment in its work. This is reflected in many of the depart-
ment’s programmes, but is present most powerfully in
its structure. DOC’s 11 regional conservancies are assisted
by community-nominated and ministerially appointed
conservation boards with formal statutory decision-
making powers. At national level there is the New Zea-
land Conservation Authority - again appointed by the
Minister following community nominations, and again
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Papu harakeke (flax snail) of Te Paki Trig.

with formal statutory decision-making powers to comple-
ment the work of officials.

Maori place enormous value on the conservation
estate, at two levels. First, it is not only a vast landscape
by New Zealand standards; it is also where most of the
surviving taonga places can be found. Unlike the rest of
New Zealand, which has been so heavily modified by
farming, urbanisation, and other land use changes, many
parts of the poc estate remain similar, at least, to that in
which te ao Maori was created. And although it is owned
by the Treaty partner, every inch of it is tribal territory.
Landscapes and landforms evoke the old stories, and they
in turn evoke whakapapa. For this reason, individual iwi
and hapu relationships with conservation land remain
tangible in ways not usually possible in more modified

environments. Sometimes relationships with flora and
fauna can be recreated within the poc estate as substi-
tutes for those that have been lost elsewhere.

Secondly, poc is responsible for almost all remaining
indigenous flora and fauna species — many of which are
found nowhere else in the world, and many of which are
threatened or endangered. For most iwi and hapa, the
department controls access to and relationships with such
taonga, Without them, matauranga Maori simply cannot
survive.

For these reasons, the poc estate and relations with
the department were of particular significance for the
claimant iwi. All iwi called extensive evidence about poc.
Departmental officials, whether from head office or con-
servancy-based, attended all hearings. This was the only
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subject to evoke such consistently high focus from both
sides.

4.1.2 The claimants’ concerns

As explained above, the claimants wish to exercise kai-
tiakitanga over taonga within their rohe. In the context
of the environment, they said that taonga in respect of
which kaitiaki rights and obligations apply include indig-
enous flora and fauna and the ecosystems and habitats
that support them; geographic features such as forests,
lakes, rivers, mountains, and offshore islands; sites such
as pa and wahi tapu; and the matauranga and tikanga
associated with those parts of the environment. They
argue that the exercise of kaitiaki relationships is essen-
tial to the preservation of matauranga Maori, and that
it is their right, guaranteed by the ‘tino rangatiratanga’
promise in article 2 of the Treaty. They also argue that the
Treaty obliges the Crown to actively protect kaitiaki rela-
tionships with taonga, and to ensure they are preserved
for future generations.

They submitted that their ability to exercise kaitiaki-
tanga has been severely compromised - initially by land
losses and environmental changes since the time of Cook
and more recently by legal and policy restrictions. The
claimants argued that tino rangatiratanga guarantees their
right to control or decision-making power in relation to
taonga. However, the Crown has reserved ownership and
control over indigenous wildlife and the conservation
estate for itself, and in practice DOC restricts access to and
control over those taonga. While the claimants acknow-
ledged poc’s efforts to inform and consult them, and
sometimes involve them in decision-making (as in the
Motatau example above), they argued that these efforts
rarely went far enough to allow them to fully express their
kaitiaki relationships.

In this context, the claimants felt demeaned by require-
ments to seek pDocC permission for customary use of
taonga (such as plants for weaving and rongoa, whale
bone for carving, and feathers for korowai), and felt that
these requirements showed a lack of respect for their
matauranga and tikanga.

The claimants’ final concern was about commercial
activity within the conservation estate. This ranges from
high-profile tourism operations such as skifields to very
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Transmitter being attached to a captive North Island kokako before
being released in Hawke’s Bay. Like most other indigenous bird species,
kokako are fully protected under the Wildlife Act and poc is responsible
for managing their recovery.

low-profile activities such as stock grazing, and brought
the Crown some $13.9 million in income in 2009/10.”
The claimants expressed concern that they were often
excluded from decisions about such commercial activi-
ties, and that they were seldom awarded licences (known
as ‘concessions’) to carry out such activities themselves.
For its part, poc emphasised the good work being
done on the ground to protect Maori values in the poc
estate, and the real advances being made in the quality of
relations between Do C conservancies and local iwi. boc
was able to point to the innovative use of iwi liaison offi-
cials within its Pou Kura Taiao network, and to the obvi-
ously warm relationships between regional conservators
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and iwi leaders in the relevant conservancies. We were
informed of several other collaborative initiatives that
are fostering both conservation and matauranga Maori.
Clearly, enormous progress has been made since 1987
when the department was established.

Although the department was comfortable in con-
sultation mode with iwi, officials admitted that stepping
beyond this to substantive power-sharing presented legis-
lative, structural, and policy challenges.

The claimants’ concerns are addressed below under the
following themes:

» Legislation and guiding policy in respect of DOC’s
obligations to give effect to Treaty principles and its
interpretation of those obligations;

> Madori involvement in conservation decision-making;

» access to flora and fauna for traditional practices
such as weaving, carving, and ceremonies — known
as customary use;

» Maori involvement in decision-making about, and
tangata whenua access to, commercial opportunities
on the conservation estate; and

» the Crown’s approach to Maori aspirations for
taonga places and species in national parks.

Finally, we consider a way forward aimed at bringing
together kaitiaki and conservation interests.

We turn now to deal with each issue in the order set
out above.

4.2 LEGISLATION AND GUIDING PolLICY

Doc was created by the Conservation Act 1987 to admin-
ister that Act, and others including the National Parks
Act 1980, the Wildlife Act 1953, the Marine Reserves Act
1971, the Reserves Act 1977 and the Marine Mammals
Protection Act 1978.

Section 4 of the Conservation Act 1987 provides: ‘“This
Act shall so be interpreted and administered as to give
effect to the principles of the Treaty of Waitangi’ This is
the most powerful Treaty clause currently on the statute
books. It creates positive obligations to find ways to give
effect to the Treaty in all of DOC’s activities. In this claim,
iwi and poc officials are challenged to explore what sec-
tion 4 really means in the administration of the depart-
ment and the conservation estate.

There is no definitive list of Treaty principles. Whenever
the courts or Tribunal have proposed Treaty principles,
they have done so in the context of the problem they are
dealing with at the time. Indeed, the Court of Appeal has
said that there could never be a final list, as ‘[t]he Treaty
obligations are ongoing. They will evolve from genera-
tion to generation as conditions change” The Executive
(Cabinet and the public service), Parliament, the courts,
and the Waitangi Tribunal have all had their say at various
times on what they think the principles are.

The only government-wide statement of Treaty princi-
ples was that published by the fourth Labour Government
in 1989. They are as follows:

» the principle of government (the kawanatanga prin-

ciple);

» the principle of self-management (the rangatiratanga

principle);

» the principle of equality;

» the principle of reasonable cooperation; and

» the principle of redress.*

Under the umbrella of the Conservation Act we find the
Conservation General Policy (cGP), which is approved by
the Minister of Conservation and is the leading statement
of the department’s operating policies under the Acts it
administers. Similarly, under the National Parks Act 1980
we find the General Policy for National Parks. Subject
to legislation, these policies are binding on the depart-
ment and override all other conservation strategies and
policies.

These general policies (in their glossaries) define Treaty
principles as the ‘principles of the Treaty of Waitangi
identified from time to time by the Government of New
Zealand”’ Each has a section on Treaty responsibilities,
which lists the five 1989 principles referred to above.

These principles of course represent no more than the
Executive’s position on the subject at the time, and are a
pale imitation of the principles as defined by the courts
and the Waitangi Tribunal. In the Lands case, decided
in the year poc was established, five Court of Appeal
judges characterised the Crown-Maori relationship
under the Treaty as a partnership.’ This concept has been
at the centre of Treaty discourse ever since, and has been
affirmed time and again by this Tribunal. The partnership
principle can be seen as an overarching principle which
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encompasses many others that have been developed by
the courts and the Waitangi Tribunal, including the right
of the Government of the day to govern, the Maori right
of rangatiratanga and the concomitant duty on the Crown
to protect that rangatiratanga, and the obligation on the
Crown to act reasonably, honourably, and in good faith in
dealing with Maori under the Treaty.

In 1995, the Court of Appeal considered section 4 of the
Conservation Act in the Whales case, in which it found
that the Crown had an obligation under the Treaty to
actively protect the Maori interest in taonga. The court
furthermore said that statutory provisions for giving
effect to the principles of the Treaty of Waitangi should
not be ‘approached narrowly’ and nor should they be lim-
ited to mere procedural safeguards such as consultation.”

The cGp and the General Policy for National Parks
omit not only the partnership principle but also that of
active protection, and they read down others, for exam-
ple, by reducing rangatiratanga to mere self-management.
These general policies are examples of the narrow con-
struction of the principles of the Treaty that the court
cautioned against in the Whales case.

In evidence, poc argued that it was an operational
department, and that crafting a list of Treaty principles
was a task better suited to a policy ministry. The depart-
ment’s then acting general manager of policy said the list
of Treaty principles in the cGp had little direct impact
either on other policies or on boc operations. We are not
convinced by this argument. Treaty principles should not
be abstract for a department like poc; they should be the
primary drivers of Maori-interest policies.

We have no doubt that the department’s interpretation
of Treaty principles is influenced by the Executive, and in
particular by a 2006 document Crown-Madori Relationship
Instruments: Guidelines and Advice for Government and
State Sector Agencies which imposes a view of Treaty prin-
ciples that is narrow and skewed to the interests of the
Executive. We will have more to say on these guidelines
in section 4.3.2. Here, we acknowledge that there is a place
for the Government to provide guidance to its depart-
ments, but that guidance cannot restrict those depart-
ments’ statutory obligations, and nor should it seek to
pick and choose only those Treaty principles that suit it.
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Section 4 imposes on DOC an obligation to take a
wider view of Treaty principles than that espoused by the
Executive alone. In the absence of any statutory definition
of Treaty principles, it is the principles expressed by the
courts that the department must apply and give effect to.
Hence, although the general policies do not make refer-
ence to partnership as a Treaty principle, it is nonetheless
a principle which poc must give effect to.

The ccp and the General Policy for National Parks
must be amended to reflect the full range of relevant
Treaty principles as articulated by the courts. The terms
of section 4 plainly make that mandatory. Indeed, poc’s
failure to include these in its lead general policy docu-
ments probably renders those documents in breach of
that section. While Treaty principles as articulated by this
Tribunal do not bind the department as a matter of law,
it would be unduly restrictive for the department to treat
them as irrelevant to its work. They too must be given due
consideration. In addition, as the courts and the Tribunal
have said, Treaty principles are not set in stone. They can
and must evolve to meet new circumstances. This too
must be adequately reflected in general policies. We rec-
ommend that the policies be amended accordingly.

As the courts have said, the government principle
affirms the right of poc to give primacy to its conser-
vation mission, but this right is not absolute. It must be
achieved in a manner that is based on partnership, and to
the greatest extent practicable supports the tino rangatira-
tanga of hapu and iwi, and provides active protection for
their interests in taonga.

4.3 MAORI INVOLVEMENT IN CONSERVATION
DECISION-MAKING

In this section, we consider whether the structures, poli-
cies, and practices for Maori involvement in conservation
decision-making give life to the partnership principle and
other relevant Treaty principles.

4.3.1 Pou Kura Taiao

Doc was one of the first government agencies to establish
a national network of iwi liaison officers within its own
structure. Such networks are common now, but in the
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early 1990s this was ground-breaking. Each of poc’s 12
conservancies has at least one Pou Kura Taiao (originally
titled Kaupapa Atawhai Manager)® chosen for their mana
within the Maori community, and for their knowledge
of tangata whenua, tikanga, and te reo Maori. Pou Kura
Taiao are led by a Wellington-based Deputy Director-
General, Kaupapa Atawhai, who is a member of the
department’s executive leadership team.

According to poc’s then acting general manager of
policy, the role of Pou Kura Taiao within the depart-
ment is to ‘monitor and sustain departmental capabil-
ity to achieve effective engagement’ between Maori and
the department.” While that is undoubtedly true, we
rather like the fuller description provided by Benjamin
Hippolite, a former Kaupapa Atawhai Manager from the
Nelson/Marlborough conservancy:

In the very first hui after | was appointed Iwi Liaison Officer,
they had a Maori man come down from Head Office. While
we were on one of the islands in the Marlborough Sounds
| took him aside and | asked him what my responsibilities
were. He looked me in the eye and he said | should go by the
wairua. I'm familiar with that. All my life | have been guided
by the wairua and so that came naturally to me. Later on |
realised that | did have responsibilities, but the wairua would
help me to comply with these. My first responsibility was to
be the bonding agent between the Crown and iwi Maori. My
second responsibility was to try and find a win-win situation
for both sides.”

The evidence we heard showed that relationships
between conservancies and local iwi had two consistent
characteristics. First, they were close and generally posi-
tive, though not without disagreements. Secondly, they
were underpinned by a generally excellent understand-
ing within the conservancy of traditional Maori com-
munities, networks, and characteristics. This is no doubt
because of the deep understanding brought by Pou Kura
Taiao to pDoc-iwi relationships. Peter Williamson, the
East Coast/Hawke’s Bay conservator, illustrated the point:

For the East Coast Hawke’s Bay conservancy the most impor-
tant and most frequent contact in terms of consultation,
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day-to-day operational work and kanohi ki te kanohi contact
with Maori is at the hapi level. This is because we acknowl-
edge that the hapu is the manawhenua within each parcel
of land managed by us. Any proposed or current opera-
tional programmes on such lands that we are aware will sig-
nificantly impact (either positively or adversely) on iwi/hapt
interests are preceded by a series of meetings with the hapu
to discuss, inform, seek hapa perspective and issues, and
hopefully, agreement to support.

Day-to-day operational presence out in the field, informal
chats, formal meetings, staff and hapa working together on
conservation programmes on public conservation lands and
private Maori land, the kapu ti round and the attendance at
tangi of local people, are all building blocks for sustainable
and positive working relationships between staff and hapt
within the conservancy.”

It became clear to us that, as a means of upgrading poc’s
capacity to relate to tangata whenua on the ground, there
is no better model in government than Pou Kura Taiao.

We therefore have no problem with what Pou Kura
Taiao are doing. The problem for us is what the model is
unable to do. By this we mean that Pou Kura Taiao are
an excellent cross-cultural mediator, but do not, and can-
not, replace the Maori Treaty partner itself. Too often we
saw expectations dashed because either Maori or poc
expected Pou Kura Taiao to be a proxy for that larger role.

Something beyond Pou Kura Taiao is needed. If boc is
really serious about its relationship with Maori, it is time
to move beyond warm personal relationships to struc-
tural and policy recognition. We turn now to deal with
those issues.

4.3.2 Policies guiding poc-Maori relationships

We have already referred to the primary role of the cGp
among Doc policies, and explained our concerns about
the Treaty principles in that policy. Section 2 of the cGp
lists the departments Treaty responsibilities, structured
according to a hierarchy of priorities and obligations.
There are some things the cGP says ‘will’ be done, leav-
ing no discretion with officials. These include seeking and
maintaining relationships with tangata whenua in order
to enhance conservation, encouraging their involvement
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in conservation on public land, and consulting them over
the preparation of ‘statutory planning documents’ (such
as conservation management strategies) and in respect of
specific proposals ‘that involve places or resources of spir-
itual or historical and cultural significance’”

There are other things the cGp says ‘should’ or ‘may’ be
done. ‘Should’ obligations are discretionary but strongly
encouraged, whereas ‘may’ policies provide flexibility,
allowing officials to take an action if they so wish. The
policy says that ‘[p]artnerships to enhance conservation
and to recognise mana should be encouraged and may be
sought and maintained’ ‘May’ policies include negotiat-
ing agreements to support partnerships, and authorising
customary use of traditional materials and species on a
case-by-case basis.”

The cGP also prioritises Maori interests in the whole
area of marine species and habitat management. For
example, tangata whenua ‘will' be invited to partici-
pate in planning, establishing, and managing marine
reserves, and kaitiaki ‘will’ be given both access to and
a role in the management of dead or stranded marine
species. Similarly, the cGp commits to involving kaitiaki
in the identification, preservation, and management of
wahi tapu. The cGp is excellent insofar as consultation
with iwi is concerned, and the provisions relating to the
coastal marine area and wahi tapu are positive. But, once
again, the problem lies in what is not said. Consultation
is fine, but if partnership is the intellectual framework
for the principles of the Treaty it must be seen in every
aspect of poc’s work. Partnership should be a ‘will’ obli-
gation under the cGp, and opportunities to share power
with tangata whenua should be sought at every opportu-
nity. We recommend that the policy be amended accord-
ingly. We also recommend the same amendments to the
General Policy for National Parks, which contains provi-
sions on Treaty responsibilities that are almost identical
to those in the cGp.

Similarly, where pocC’s conservation mission can be
achieved in a manner consistent with the tino rangatira-
tanga of hapt and iwi in conservancies, then the rangati-
ratanga principle suggests that is the outcome which is
to be pursued. Again, to use the cGP’s terms, that ought
to be a ‘will’ obligation, rather than a ‘should’ or ‘may’
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one. Again, we recommend that the policies be amended
accordingly.

We saw three other policies of relevance to poc’s rela-
tionships with Maori. In 2006, poc issued an extensive
formal Consultation Policy and companion Consultation
Guidelines." The more detailed guidelines reflect 20 years’
experience of consultation with tangata whenua. For
instance, they contain insights into the ways in which
traditional communities operate, the place of te reo and
tikanga, and the best models for communicating compli-
cated ideas in a marae setting. As far as they go, we com-
mend them as thoughtful and comprehensive. In general,
we have been impressed by the willingness of poc to con-
sult with Maori, and the structures that have been put in
place to enable this. Our concern, as we have said, is that
consultation on its own is not sufficient to give effect to
the principles of the Treaty.

Te Kete Taonga Whakakotahi: A Partnerships Toolbox
(Te Kete) is a poc internal publication which aims to pro-
vide guidance on ways to move beyond consultation and
‘forge effective and successful partnerships with tangata
whenua,” and notes that these partnerships can help the
department to comply with its legislation and achieve its
consultation goals. As far as we are aware, Te Kete remains
in draft form, so its practical impact is impossible to
determine. Nonetheless, the introduction makes clear
that it is a ‘soft law’ guideline document.

Te Kete describes a ‘partnerships continuum, rang-
ing from informing and consulting to involvement in
decision-making, all the way to devolution of authority
and transfer of title."® It also sets out practical examples
of partnership (such as joint restoration projects, iwi
involvement in species transfers, and tangata whenua
management of wahi tapu) and provides a list of mecha-
nisms for delegation of decision-making authority and for
transferring ownership. Most of its examples, however,
tend to be crowded at the consultation or advisory body
end of the spectrum; Te Kete acknowledges that trans-
fer of title and devolution of authority are relatively rare
except in the case of Treaty settlements, where title and
authority transfer had been achieved by statute.

This, along with Te Kete’s uncertain status, illustrates
our concern that, in the management of the conservation
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estate, the Crown reads down the principle of partner-
ship to consultation in most cases. In doing so, it falls well
short of the commitment to Treaty principles reflected in
section 4 of the Conservation Act. Furthermore, even if
Te Kete is finally signed off, its effectiveness will depend
entirely on the goodwill of managers and on the political
will of their masters. It contains no teeth of its own. It may
end up serving no greater purpose than filling shelf space
in conservancy libraries.

The last policy we will consider is not of boc’s mak-
ing, but rather applies to all Crown agencies. In 2004, a
Cabinet decision was made to standardise the Crown’s
approach to establishing formal relationships with Maori
organisations. In May 2006, Te Puni Kokiri and the
Ministry of Justice published Crown-Mdori Relationship
Instruments: Guidelines and Advice for Government and
State Sector Agencies (which we introduced in section
4.2). We see the attempt to encourage consistent practice
as understandable. But in several respects the guidelines
give us cause for concern.

First, any government agency drafting a Crown-Maori
Relationship Instrument (CMR1I) is authorised to use only
three sources of statements about the principles of the
Treaty: approved statements of government policy that
are already in use (for example, in legislation or govern-
ment policies); statements used in government submis-
sions to the courts or Tribunal; or statements drafted
especially for the particular circumstances or relationship.
In other words, the Executive itself is the only source of
statements about the principles of the Treaty in CMRIs.
No statement of the higher courts, let alone the Waitangi
Tribunal, may be used. Rather, only statements by the
Crown to the courts or the Tribunal are permissible. At
least so far as the courts are concerned, it is difficult to see
how this can be justified either in law or as wise practice.
DOC, as we have explained, is required to give effect to the
principles as defined in the law (that is, by the courts in
the absence of legislation); the cMRI guidelines amount
to Executive override of this statutory obligation. What
is needed in the guidelines is a much more objective and
legitimate set of principles, along with acknowledgement
that the guidelines cannot restrict or override poc’s statu-
tory obligations. Accordingly, we recommend that the
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guidelines be amended to allow statements of Treaty prin-
ciple that reflect the full range of principles defined by the
courts and the Tribunal.

Secondly, the guidelines ban government agencies
from including in any agreement an admission of Treaty
breach, unless there has been a previous independent
admission of the same breach in the Treaty settlement
process. While we can certainly understand the need
for caution in acknowledging Crown wrongs, to adopt
an effective policy of denying agencies the discretion to
do so in appropriate circumstances goes too far. Is the
Treaty settlement process to be the only place in which
the Crown admits it was wrong? Surely not.

Thirdly, all cMRIs across the entire state sector are sub-
ject to approval by a specially constituted officials group.
A cMRI whose terms do not comply with these guidelines
stands no chance of being approved, unless a specific
exception is made by Cabinet. This is an option for none
but the bravest and most determined chief executive. In
fact, these ‘guidelines” are no such thing; they are rules.
While there is virtue in consistency and rationalisation,
there must be concern about the chilling effect these rules
will have on Crown-Maori relationships.

There are serious implications here for poc. It is an
agency whose success depends, and will continue to
depend, on building relationships with Maori communi-
ties. It is difficult to see how individual conservancies can
make creative use of the Treaty relationship in agreements
with tangata whenua when the only acceptable references
to the Treaty are those that have already been made by the
Crown in other contexts. Section 4 of the Conservation
Act puts poc in a different category from other Crown
agencies; it requires poc to be more responsive than
these guidelines allow. poc officials should feel able to
refer to the historical mana whenua of iwi and the need
to restore lost relationships with land no longer in Maori
ownership without running afoul of a Wellington ban on
acknowledging past breaches. It is time for the Executive
to take a less risk-averse approach, and to make room for
organisations like poc to chart their own Treaty path
within principled limits. The cMR1 ‘guidelines’ are far too
restrictive for an organisation with a statutory duty to
build sound Treaty relationships.”
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4.3.3 Maori involvement in conservation strategy

and planning

In reference to Pou Kura Taiao (see section 4.3.1) we
said that warm relationships are no substitute for proper
structures that bring poc and iwi together. We turn now
to assess the governance structures that guide conserva-
tion policy and decision-making.

The formal link between poc and its stakeholder com-
munities is managed through the New Zealand Conser-
vation Authority and 13 regional conservation boards
(which have similar but not identical boundaries to poc
conservancies). These bodies were established by the
Conservation Act.

The Conservation Authority’s functions go the heart of
DOC’s operations and include:

> approving, reviewing, and amending all conserva-
tion management strategies and conservation man-
agement plans in operation at conservancy level;

» reviewing and reporting to the Minister or the
Director-General on the effectiveness of the depart-
ment’s administration of general policies under
associated legislation for which the department is
responsible;

» investigating any conservation matter it considers
of national importance and advising the Minister or
the Director-General on the same; and

» advising the Minister and Director-General annually
on all expenditure priorities.

The Minister of Conservation appoints the Conserva-
tion Authority’s 13 members. The appointment process
reflects a careful balance of stakeholder interests. The
Minister must consult the Minister of Maori Affairs
about two appointments, the Minister of Tourism about
two, and the Minister of Local Government about one.
Four members are appointed following public nomina-
tion. Other members are appointed or recommended
by Te Runanga o Ngai Tahu, the Royal Society of New
Zealand, the Royal Forest and Bird Protection Society,
and Federated Mountain Clubs of New Zealand.

The functions of the conservation boards also go the
heart of poc’s work, and include:

» recommending that the Conservation Authority

approve the conservation management strategy for
its territory;

134

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

» approving, reviewing, and amending conservation
management plans applying to its territory;

» advising the Conservation Authority and Director-
General on the implementation of the conservation
management strategies and plans applying to its ter-
ritory; and

» advising the Conservation Authority and Director-
General on any conservation matter relating to any
area within the jurisdiction of the board.

Again, membership is the subject of careful balancing
of stakeholder interests. Each board has up to 12 mem-
bers, appointed by the Minister after a public nomina-
tion process. The importance of the poc estate to Maori
is reflected in an expectation in the Act (section 6p)
that special provision be made for tangata whenua on
each board. There are board positions as of right for the
following:

> the ariki of Ngati Tawharetoa on the Tongariro
Taupo board;

» nominees of the Taranaki Maori Trust Board and
the Whanganui River Maori Trust Board on the
Taranaki/Whanganui board;

> the head of the Kahui Ariki on the Waikato board;
and

» two nominees of Te Riinanga o Ngai Tahu on each
of the conservancies within its rohe; and one in the
Nelson/Marlborough board.

Other than the authority and the boards, there are few,
if any, examples in the state sector of such a level of struc-
tural partnership between a department and the com-
munity. The statutory provisions speak to a model that is
much more than token engagement with the community.
This reflects an assumption that the Government alone
cannot do justice to the task of stewardship of the con-
servation estate. Rather, the job can only be done when
government resources and expertise are combined with
widespread community support. That partnership is
reflected in the structures we have just described.

We acknowledge that specific room is made for the
Maori voice at both Conservation Authority and board
levels. We gathered from the evidence of conservators
that the Maori voice was welcomed and valued by the
department. We would not wish to diminish the willing-
ness of the Government to integrate Maori voices into its



Downloaded from www.waitangitribunal.govt.nz

TAONGA AND THE CONSERVATION ESTATE

partnership structures. Nor would we wish to undervalue
the contribution those voices have made. But in reality,
the Maori voice is included only as one among many on
these boards. Given that the department must interpret
and administer the Act ‘so as to give effect to the princi-
ples of the Treaty of Waitangi, and given that the law is
clear that the Treaty ‘signified a partnership’ between the
Crown and Maori," it must be time to move to a model
which gives the Maori voice its own distinct space. The
integrated model is useful as far as it goes, but it is not a
Treaty partnership.

We said in chapter 3 that we do not think the environ-
ment as a whole is a taonga, at least not in the sense that
the term is used in the Treaty. Rather, we said, the envi-
ronment is the atua (gods) themselves, who transcend
and have dominion over taonga. The taonga themselves
are the particular iconic mountains or rivers, for example,
or specific species of flora or fauna having significance in
matauranga Maori.

We also said in that chapter that Maori interests in
these taonga should be balanced, on a case-by-case basis,
with other legitimate interests. In the case of poc, those
include the interests of the environment itself and the
taonga that comprise the environment; the interests of
other people who use or rely on the conservation estate,
including scientists and researchers, recreational users,
the tourism industry, and so on; and the community as
a whole, which derives a sense of identity from iconic
landscapes and species (the most obvious example being
the kiwi). We have also said that the paramount inter-
est should be that of the environment itself, as the Court
of Appeal found in the Whales case (referred to earlier).
Subject to that, processes are needed that balance the
remaining interests on a case-by-case basis, delivering
kaitiaki control of taonga in situations where the kai-
tiaki interest clearly outweighs all others, partnership in
situations where kaitiaki should have a say in decision-
making but other voices should also be heard, and kai-
tiaki influence with appropriate priority in all other situ-
ations. In the case of poc, as we have said, the starting
point should be partnership. This reflects the overwhelm-
ing importance of poc-controlled places and species to
tangata whenua. It is in the conservation estate that the
taonga that survive from Kupe’s time can still be found,
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so it is there that kaitiakitanga can be exercised. And it is
only by exercising kaitiakitanga that a central element of
matauranga Maori can survive.

Within that overall partnership framework, decisions
can be made case by case about individual places - such
as wahi tapu or wetlands of significance to a particular
hapt - or species, such as the pupt harakeke or kakupa
we referred to earlier.

The current policies and structures are not delivering
this partnership. There are some rare exceptions, such as
Ngati Hine’s guardianship and management of Motatau
Forest (referred to earlier), and some more recent
examples agreed between iwi and the Crown as part of
historical Treaty settlements (such as the Ngati Porou-
Crown ‘dual authority’ for governance of the conservation
estate within the Ngati Porou rohe, agreed in that iwi’s
December 2010 deed of settlement).” But these are few
and far between and for many reasons iwi should not have
to turn to historical settlements to achieve outcomes that
should be theirs as of right. New structures are needed
that allow the Crown and Maori to engage effectively to
the benefit of both conservation and matauranga Maori,
at both national and local levels. These new structures
should work with the existing Conservation Authority
and conservation boards, to determine, case by case, the
appropriate level of tangata whenua control, partner-
ship, or influence over taonga in the environment, and to
develop new models for management of those taonga.

We therefore recommend the establishment of a
national Kura Taiao Council and conservancy-based Kura
Taiao boards, to sit alongside the existing Conservation
Authority and conservation boards (which would retain
their existing membership). These new structures should
have responsibility for setting Kura Taiao strategies and
plans at national and regional levels; the strategies should
form part of the relevant conservation management strat-
egies, and plans should form part of any relevant con-
servation management plan or national park plan. Any
inconsistencies would have to be worked through jointly
between the relevant boards. The Kura Taiao Council and
boards should have power to advise the Minister and the
Director-General as appropriate, just as their equivalent
non-Maori partnership structures do.

These structures are necessary, in part, because there
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Titi (muttonbird) chicks being
cleaned of wax and down, Big
South Cape Island, 1961. Titi
have been a traditional food
source for lower South Island
Maori for many centuries. The
1998 Ngai Tahu settlement
returned the Titi Islands to Ngai
Tahu ownership. The islands are
managed by Rakiura (Stewart
Island) Maori as though they are
a nature reserve, but provision
is made for the sustainable
harvest of titi in accordance
with traditional practice.
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are so many points of intersection between the two
worlds. This proposal implements the principles of the
Treaty because it puts Maori above the status of just one
stakeholder group among many. Maori should not have
to constantly compete against a multitude of assertive
stakeholders to be heard. There must also be the opportu-
nity for direct Crown-Maori dialogue, through dedicated
statutory structures.

The creation of purpose-built Maori relationship struc-
tures will bring advantages in addition to Treaty compli-
ance. With their own place in our conservation structures,
Maori will be able to play a more constructive role. With
a Maori equivalent to the Conservation Authority and the
conservation boards, the context will be right for Maori
involvement in setting the agenda rather than react-
ing to somebody elses. A greater investment from the
Maori community in poc’s work can only produce bet-
ter conservation outcomes. If nothing else, it will have the
positive effect of feeding matauranga Maori values and
approaches directly into conservation management. The
evidence we heard from poc witnesses themselves con-
firmed that even the limited Maori involvement in con-
servation management to date had produced beneficial
results for poc and the estate. It is difficult to see a down-
side to a change that would see that role strengthened.

We are aware that there are already direct relationships
between poc and iwi at head office and especially at con-
servancy levels. It is not our wish that the new structures
interpose themselves between iwi and poc as some sort
of Kura Tajiao middleman. We have no doubt that would
be both inefficient and unacceptable to iwi. Nor do we
apprehend that these structures and existing iwi organ-
isations will compete any more than, for example, the
Royal Forest and Bird Protection Society representative
on the Conservation Authority competes with the organ-
isation that nominated him or her. The aim must be to
enhance iwi influence in the poc estate and their control
of matauranga Maori through this structure, not dilute it.

4.4 CUSTOMARY UsE
Nothing may be taken from the poc estate without a
permit. This means that Maori may not access or harvest

any taonga species from within the poc estate or any area
subject to poC jurisdiction without having first received
permission from an official or the Minister.

For national parks, the consent of the Minister is
required, and he or she may give consent only if it is con-
sistent with the relevant management plan. For reserves
under the Reserves Act 1977, reserve boards have limited
permitting powers, but beyond that ministerial consent in
required.

Under the Wildlife Act 1953, only the Director-General
can authorise the taking or killing of protected wildlife
from the pocC estate, and under the Marine Mammals
Protection Act 1978, no person can take any marine mam-
mal, alive or dead, without a permit from the Minister or
his or her delegate. Similarly, in marine protected areas
administered by poc, no taking is allowed without a per-
mit from the Minister.

Access to the poc estate and poc-controlled spe-
cies, wherever they may be, is for Maori an issue of the
greatest significance. As we have said, the estate contains
almost all remaining indigenous flora and fauna species,
and is the largest — indeed, often the only - source of such
taonga. Without access to them and the right to harvest,
matauranga Maori cannot survive.

While customary use - as part of a broader kaitiaki
relationship — might on the face of it appear to be at odds
with DOC’s conservation mandate, for some time now
iwi and poc have been exploring ways in which to pro-
vide for iwi access and harvest rights. Their efforts have
borne fruit in several parts of the country, as the follow-
ing examples illustrate.

The Morere Scenic Reserve is a 364-hectare forest rem-
nant in the heart of the rohe of Ngati Rakaipaaka (a hapt
of Ngati Kahungunu) between Wairoa and Gisborne. It
contains significant quantities of kiekie, a highly prized
weaving fibre. Morere kiekie was in such high demand
by weavers throughout the area that poc and Ngati
Rakaipaaka undertook a study of the sustainable harvest
capacity of the resource. Rats were trapped and harvest
limits were determined. Any kiekie harvesting is now
subject to Rakaipaaka consent, and the substantive effect
of the arrangement is that Rakaipaaka is the manager of
the resource, although technically it is Doc that issues the
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Tohora (whale) at Ruawharo
marae, Opoutama. Tohora are
central to the identity of many
iwi. Ruawharo, the tohunga of

the Takitimu canoe, is said to

have attracted whales to the

Mahia Peninsula by planting

their mauri (life force) on shore.
Ruawharo whanau say that the
tradition lives on in their fishing
and seagoing today.

permits. The arrangement appears to work well for poc,
tangata whenua, and, most importantly, the kiekie.

Several iwi around the country claim a special relation-
ship with the tohora, or whale. With some, such as the
East Coast descendants of Paikea, that relationship begins
with the migration story itself and is affirmed through
direct whakapapa connection. The earliest stories of voy-
aging to Aotearoa associated with Kupe have the tohora
as the travellers’ guide.

A central aspect of the Ngati Wai claims before us
related to their unique perspective on the tohora. As their
name suggests, Ngati Wai say that their primary relation-
ship is with the sea. Whales, they say, have been a revered
part of their culture and a rich source of food, oil, and
bone since the beginnings of the tribe. In the 1990s, after
much trial and error, Ngati Wai concluded protocols with
poc for the management of whale strandings within their
rohe. Among other things, these protocols provide for
joint management and handling of every stranding within
the Ngati Wai rohe.”
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Laly Haddon, a well-known kaumatua of Ngati Wai,
described how this new relationship with poc had
worked after an 18-metre Bryde’s whale beached at Pakiri:

we exercised our rangatiratanga on that tohora. We had an
exemption to protect it, to bury it and to preserve the taonga
and we did exactly that. . . . before that the Conservation
Department just got a big digger and buried it. And it’s so
important because the whale as a tohora has been part of
our history of the Ngati Wai history through all these years
and it was a great feeling to be carrying out the traditions
and encouraging younger people to be part of that and to
know that we are carrying out the obligations that in true
terms are part of what the Treaty is all about. And | felt confi-
dent in that and | suppose that’s the whole basis that we can
work comfortably together.”

We have referred in section 4.1 to Do C’s transfer of guard-
ianship and management of the Motatau Forest to Ngati
Hine and the rahui placed by Ngati Hine on the taking of
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Dimensional sketch of Hms
Endeavour by Francis | B
Bayldon, 1923. The former
merchant collier was the first
European ship to reach New
Zealand since Abel Tasman'’s
Heemskerck and Zeehaen.

Te Aurere, built by Hekenukumai
Busby. This fully functional waka
haurua (double-hulled voyaging
canoe) is similar to vessels used
by early Polynesian voyagers.
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Te Wehenga o Rangi raua ko Papa by Cliff Whiting. This artwork, housed
at the National Library, illustrates the separation of Papa-ta-a-nuku

and Ranginui by their son Tane Mahuta and the creation thereby of the
world of light.
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» Alfred Elkington of Ngati Koata said his
grandmother had told him the best time for
cutting harakeke was ‘just when the sun came
up’. She would speak to the flax as she worked,
telling it that ‘she had to cut it to make it look
beautiful, and because if she didn’t cut it then
the flax would grow up ugly and untrimmed’.

<« Tui feeding from ripe harakeke flowers. Harakeke
plants are pollinated by tdi as they flit from flower to
flower, and in turn supply the tai with an important
source of nectar. This interdependence reflects

the connectedness of species within te ao taroa

(the entirety of the natural world).
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Collage of harakeke images showing pods, leaves,
and flowers from different types of harakeke. The
varieties and elements of harakeke have a diversity
of qualities. Clockwise from top left: tapamangu, one
of the best muka (prepared fibre) varieties; gum has
medicinal uses; tamataua, a good piupiu-weaving
variety; tupurupuru, found near Gisborne and used
for kete and whariki; and ngaro, a very strong fibre
once favoured in the flax trade.
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» Worked flax fibre or muka.

»» Finished use of muka
as a fish hook cord.

¥ Finished use of muka
as a kete taniko.

All these items are held
by Te Papa.
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<« Weaving feathers at a cloak-
making demonstration, Te Papa,
2000. Obtaining feathers for
weaving is a particular challenge,
with the Crown having granted
itself ownership of both native
wildlife and the feathers of
protected native birds under the
Wildlife Act 1953.

v Carol Kohi and Debbie
Ngamoki at their weaving class
at Te Wananga o Aotearoa,
Kawerau. Raranga is an aspect
of one of the 19 subfields of
the ‘Field Maori’ section of the
New Zealand Qualification
Authority’s National
Qualifications Framework.
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Hei tiki, traditionally carved in pounamu (greenstone) or bone, have been
worn as adornment and as important signifiers of tribal identity
for hundreds of years. They are regarded as taonga, reverence
for which passes down through generations. Today, tiki are

also made, and even mass produced, from modern

materials as well, and worn by Maori and

non-Madori alike. They also feature as a

motif on items as diverse as clothing

and crockery to signify ‘New Zealand’

identity. The following pages show

many examples of tiki.

» Hei tiki owned by Hongi Hika.
Most, though not all, taonga works
are old; the greater the antiquity, the
greater the mana of the work because
of the closer connection in time to the
ancestors who provide a community
with its identity.

» Mrs Ngahui Rangitakaiwaho
of Wairarapa wearing a hei tiki,
by Gottfried Lindauer, 1880. Each
taonga work has a kaitiaki — a
person or people whose lineage
or calling creates an obligation to
safeguard the taonga itself and
the matauranga that underlies it.
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Hei tiki, 1850-1900, whale bone, Hei tiki, 1911, pounamu inanga, Hei tiki, 2001, Corian, paua shell,
paua shell, wax, maker unknown, Arahura, Te Papa. Rangi Kipa, Te Papa.
Rangitane, Manawatd.

These pictures show both contemporary and older hei tiki, made from
bone, pounamu and synthetic materials, and a display of older hei tiki
from many different iwi at Te Papa. A touch screen display nearby allows
the museum viewer access to the available background information for
each tiki. Te Papa shares decision-making with iwi in the presentation of
taonga.

Hei tiki display, Te Papa.

Hei tiki, 2008, pounamu,
synthetic fibre, Lewis Gardiner,
Te Papa.
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From the camaraderie of Brownies
to the prisoner of war camps of
World War Two, the tiki has been
a marker of New Zealand identity
and pride. The series of tiki
images on this and the following
page demonstrate innovation in
representation. We call hybrid
works such as these, which
incorporate Mdori elements with
other artistic traditions, taonga-
derived works.

<« Badge of the No 75 RNZAF
Squadron.

» Tiki Times, a Second World
War prisoner of war newspaper,
Millwitz, Germany, 1944.

¥ Brownie hei tiki badge.

A Tiki jersey by Jannelle Preston.

<« The Beatles at Wellington
Airport during their New
Zealand tour, 1964.
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Mickey to Tiki Tu Meke by Dick Frizzell, 1997. Frizzell is one of a long line
of prominent Pakeha artists who have combined distinctively Maori
design elements with those of Western and other cultural traditions in
their work.
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» Whakapapa Tahonohono Tangata, a stamp
commemorating Maori Language Year, 1995.

<« Marcus Haliday, four, with Danielle Raharahara
from Te Kohanga Reo o te Rangimarie, Papatoetoe,
2008. That year the number of kdhanga reo
nationwide fell for the tenth year running.
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New Zealand 10 cent, one shilling, half crown and 20 cent coins.
The use of Maori motifs in national symbols such as coinage
shows the centrality of Maori culture in our national identity.
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» The All Blacks perform Ka
Mate in front of the English
rugby team at Twickenham,
London, 21 November, 2009.

One of the best-known
taonga works, Ka Mate is
not protected by modern

intellectual property laws such
as copyright. A March 201
Memorandum of Understanding
between Ngati Toa and the

New Zealand Rugby Football

Union promotes respectful
use of the haka and permits its
ongoing use by the All Blacks.

» The cover of

Creative New Zealand’s
statement of intent for 2007-10.
A waka taua gliding under

the Golden Gate Bridge is a
powerful example both of
Creative New Zealand’s purpose
and of how New Zealand
presents itself to the world.

<« Te Maori exhibition, Field
Museum, Chicago, 198s.
Professor Hirini Mead believes
that this exhibition was a seminal
event in the reawakening of pride
in Maori culture. Six hundred
thousand people saw the
exhibition in the United States;
when it toured New Zealand it
was seen by 920,000 people.
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» Gordon Hatfield completes a
moko on one of his carvings.

V¥ Te Puia Maori Arts and Craft Institute team
members carving the waka Te Kdakano, which was
gifted to China at the Shanghai World Expo in 20710.

In 2009, Creative New Zealand released an important report on the
Health of Maori Heritage Arts. Toi whakairo (carving) was found to

be in good health, as were whare pora (weaving, textiles, and basket
making) and haka. However, tarai waka (canoe design and construction,
voyaging, and navigation) was in a poor state. Ta moko was in good
health apart from the traditional practice of uhi (chiselled moko). We
show examples of these art forms on this and the opposite page.

<« Claimant Te Hema Nui a Tawhaki Witana (Te Rarawa)
presents taonga at one of the early Wai 262 hearings.
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<« Ta moko artist Richard
Francis (Te Arawa) and assistant
Paki Wilson etch ta moko

into Tenerore Manawaiti

at Te Papa’s marae.

v Te Waka Huia perform
in St Mark’s Square during
the 2009 Venice Biennale.
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» Tuatara eating a wéta

on Takapourewa (Stephens
Island). Ngati Koata and the
Department of Conservation
have a joint management
agreement in respect of the
island and its tuatara.

¥ Morere Springs Scenic
Reserve. In the 1990s, the
Department of Conservation
devolved management of

the reserve’s kiekie to Ngati
Rakaipaaka, allowing tangata
whenua access to this important
weaving plant.
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A Te Hauturu-o-Toi/Little Barrier Island. In May 2011, Ngati Manubhiri
and the Crown signed a deed of settlement providing for the return
of the island to Ngati Manuhiri and its immediate gifting back to the
Crown. The island’s status as a nature reserve will continue.

<« Muttonbirder Detta Russell with a sooty shearwater (muttonbird)
chick, Stewart Island, 2001. Under Ngai Tahu's 1998 Treaty settlement
with the Crown, Rakiura Maori received both ownership and
management of the nearby Titi Islands, with a right to continue the
sustainable harvesting of muttonbirds.

Traditional shellfish gathering is ordered by the requirements of kaitiakitanga, including sustainable harvesting and the imposition of rahui.
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» Kakapo chicks. As a result

of Ngai Tahu'’s 1998 Treaty
settlement with the Crown, Ngai
Tahu are formally involved in the
management of Whenua Hou,
or Codfish Island, where most of
the world’s 130 or so kakapo live.

<« Pukeko. The Department
of Conservation has sought
to accommodate cultural
harvesting by encouraging
the hunting of game

birds such as pukeko.

<« Kiwi, Te Anau region. Kiwi
are New Zealand icons, but
predation and habitat loss
have seen the population
plummet from around 12
million to some 80,000.

» North Island kokako. After
many years’ absence from

Te Whanau a Apanui land at
Ngapukeariki, 18 kokako were
released there in 2005 in a joint
venture between Te Whanau
a Apanui, Tihoe, and the
Department of Conservation.
Prior pest control was funded
by the Nga Whenua Rahui
scheme, under which the
land was covenanted.
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Whales (tohora) are key elements of Ngati Porou and Ngati Wai
tradition. Wayne Ngata of Ngati Porou told us: ‘We have a special
relationship with the pakake or tohora ... The whale relationship is like
the distant relation you know exists but rarely see and it is couched in
mystery as much as it is in earthly reality.
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Manuka (Leptospermum scoparium). Hirini Clarke told us the plant is
‘a wonderful resource for Maori'. Its wood is ideal for implements and
traditional martial arts weaponry. Manuka oil, with its wide range of
medicinal properties, is extracted from the foliage of the plant; honey
from its flowers. Mr Clarke lamented the lack of protections for the
Maori relationship with this important taonga species.

Pohutukawa (Metrosideros excelsa). The tree has a revered place in

many traditional Maori stories. Some claimants were concerned that
the breeding of new varieties of pohutukawa and its close relative the
rata for the ornamental plant market has occurred without consultation
with them.
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Awatea and Manaia Haenga planting
rongoa trees at Pokai Marae,
Ruatoria, during Conservation

Week 2009. Matauranga rongoa
cannot be supported if there are

no rongoa rakau left, or at least
none that tohunga can access.
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TAONGA AND THE CONSERVATION ESTATE

kakupa there. Ngapuhi also support a ban on the taking
of these birds.

Finally, we heard evidence of conservancy-based komiti
of iwi representatives that now operate in many areas
as advisory groups to the Conservator or the Director-
General in processing permit applications. Te Pataka o Te
Tai Tokerau is an example of this model in operation in
the Northland conservancy. Some claimants objected to
the komiti’s role being restricted to advice, and some said
that the mana over access and use should be with the kai-
tiaki, not poc. No doubt the komiti have shortcomings,
but they at least ensure some level of Maori involvement
in decision-making, and whatever the legal position, their
moral authority is significant.

These examples demonstrate two points. First, where
Maori and conservationists have worked together, they
have rebuilt trust that was previously lacking. Secondly,
Maori access to and use of indigenous species have not
led to wholesale despoliation of those species or the con-
servation estate. On the contrary, it has brought into the
management process a group of people with the most
profound regard for both. We are convinced from the evi-
dence we heard that the claimants would not jeopardise
the survival of the taonga species they wish to care for as
kaitiaki. Rather, the survival of species is, for both kaitiaki
and conservationists, a shared bottom line.

In 1992, the Minister of Conservation asked the Con-
servation Authority to prepare a report on customary
access and harvest. The authority published its interim
report in 1997. It accepted the difficulties poc faced
in considering harvesting regimes in the estate and in
respect of species over which it has jurisdiction. And it
noted the view of some non-Maori submitters that ‘Maori
couldn’t be trusted and that Maori lack the skills, knowl-
edge, sophistication and commitment for modern con-
servation management.” The evidence we heard - par-
ticularly from poc - convinced us that nothing could
be further from the truth. The authority was of this view,
and was open to Maori involvement in management and
decision-making.

Though some recommendations were made in the
report, and a work plan around them was approved in 1999,
as far as we can tell a genuine national policy framework

for customary access and harvest did not crystallise until
several years later. In the Conservation General Policy
(cGP) of 2005, customary use became a fully discretion-
ary ‘may’ subject. Paragraph 2(g) provides:

Customary use of traditional materials and indigenous spe-
cies may be authorised on a case by case basis where:

i. it is consistent with all relevant Acts and regulations
(including fisheries legislation), conservation management
strategies and plans;

ii. it is consistent with the purposes for which the land is
held;

iii. there is an established tradition of such customary use
at the place; and

iv. the preservation of the indigenous species at the place
is not affected.

The views of tangata whenua should be sought and had
regard to.”

The General Policy for National Parks contains similar,
but not identical, provisions. Paragraph 2(g) provides:

Customary use of traditional materials and indigenous spe-
cies may be allowed on a case-by-case basis where:

i) there is an established tradition of such use;

i) it is consistent with all relevant Acts, regulations, and
the national park management plan;

iii) the preservation of the species involved is not adversely
affected;

iv) the effects of use on national park values are not sig-
nificant; and

v) tangata whenua support the application.”

We have some concerns about these provisions, espe-
cially when they are compared to the partnership models
for access and use that we have discussed above. We were
surprised to see in the cGP that the provision for custom-
ary use was not a ‘will’ policy - that is, it was not com-
pulsory provided certain conditions were satisfied. Nor
should customary use be decided by poc on a ‘case by
case’ basis. The phrase gives a sense of unfettered discre-
tion without reference to precedent or practice. Each per-
mit is effectively treated as an exception. We do not think
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this is the right starting point from which to address one
of the most important Treaty issues in DoC operations.
The evidence consistently before us was that successful
models for provision of access and harvest rights involved
broadly agreed protocols with tangata whenua, and deci-
sion-making shared with or transferred to them on an
ongoing basis. There is no hint of this in either the cGp
or General Policy for National Parks. We recommend that
they be amended.

We were especially troubled by the requirements in sec-
tion 2(g)(iii) of the cGp that there must be ‘an established
tradition of such customary use at the place; and 2(g)(i)
of the General Policy for National Parks that there must
be ‘an established tradition of such use’ These provisions
come perilously close to requiring the applicant to prove
an aboriginal right of access and harvest in respect of
the particular resource in question. In reality, as we have
said, the poC estate is often the only place where these
resources remain. These resources can be seen as substi-
tutes for those that have been lost over time outside the
Dpoc estate. It is therefore wrong in principle to require
a tradition of use at the place of harvest. Assuming tan-
gata whenua support, it would be consistent with the obli-
gation of active protection of matauranga Maori if that
requirement were dropped. We recommend that this be
done.

We were also provided with a ‘final draft of pocC’s
‘Customary Use of Indigenous Plants, Animals and Trad-
itional Materials: Policy Guidelines, which were pro-
duced in 2006. These appear to be an attempt to put meat
on the bones of the cGp and national parks policy, but
whether or not that is the case, the guidelines are clearly
more informed by Doc’s experiences on the ground than
the two policy documents that precede them. The guide-
lines say that customary use ‘is essential to the mainte-
nance of Maori cultural and traditional knowledge’ and
sustains kaitiaki relationships.

There are, according to the guidelines, limits to what
can be done within the law:

Current legislation establishes that access to many indig-
enous species is restrictive, and does not allow devolution
of decision-making in relation to customary use of native
birds, plants and other traditional materials. While tangata
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whenua determine the need for and the choices of materi-
als for customary use at the local level, responsibility and
accountability for decisions to enable use remains with the
Director-General or the Minister of Conservation.”

While the guidelines acknowledge that providing for cus-
tomary use while also protecting wildlife may be a chal-
lenge, they say that this challenge is ‘one that current
experiences show can be achieved*

There is no need to go through the guidelines them-
selves in any detail - they do indeed express an intention
to share decision-making and administration as far as
possible within the law. These guidelines, and poc evi-
dence, suggest that there is no problem of willingness
within the department to share and perhaps even devolve
power; the problem is with DoC’s inability to do so within
the law. It follows that legislative steps are needed. The
pataka komiti provides the basis for a workable model. In
that system, tangata whenua experts advise boc on appli-
cations for the harvest of cultural materials from the con-
servation estate. This arrangement should take the next
logical step of moving to full statutory co-management
of customary use by poc, as the representative of the
Crown’s interest in conservation, and the pataka komiti,
as representatives of kaitiaki. Joint decisions should be
made on the basis of the following core principles: first
and foremost, the recovery and survival of the species;
and secondly, the right of iwi to exercise kaitiakitanga and
maintain their culture.

There remains one other issue to address. Under the
Wildlife Act, the Crown retains ownership not only of
protected wildlife but also of materials from those wildlife
that Maori use to create taonga works (such as feathers in
korowai). The Crown explained that the ownership cre-
ated by the Wildlife Act was in order to address the com-
plexities of common law. But in solving this problem the
Crown clearly created another by ignoring its obligations
under the Treaty to safeguard any Maori rights to con-
trol or manage these species. From a kaitiaki perspective,
wildlife is not ‘owned’ at all; rather, kaitiaki are bound by
obligations towards these taonga. The Crown’s approach
has therefore created new grievances and complexities
for itself. By adopting ownership as the means of tak-
ing control, it has invited those with pre-existing claims
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to respond in kind. It is control, and not ownership, that
is the real issue. To that extent, we recommend that the
Act be amended so that no-one ‘owns’ protected wildlife.
Rather, provision should be made for shared management
of protected wildlife species. In this case of customary
use, that shared management could be via the partnership
between DoC and the pataka komiti we have outlined.

In the case of taonga works derived from protected
wildlife, the Crown should certainly not retain owner-
ship; to do so is a form of cultural dispossession. We rec-
ommend that the legislation be amended ‘to allow tangata
whenua to have lawful ownership of the Taonga, crafted
from natural materials, that sustain culture and tradi-
tion’” Such changes will not lead to the endangerment of
taonga species, because the shared management we pro-
pose must retain species survival as its core objective.

4.5 COMMERCIAL ACTIVITY ON THE

CONSERVATION ESTATE

The pOC estate is not just an empty wilderness tended
by committed but underpaid poc rangers. There are
in fact many private businesses operating profitably in
the estate. Most of these businesses hold concessions
from the Minister of Conservation under part 3B of the
Conservation Act. A concession can be a permit to carry
out an activity, or a lease or licence to establish structures.
Concessionaires must purchase the concession from the
department. The Crown’s annual income in 2009/10 from
concessions was $13.9 million. Concessions are therefore
a reasonably lucrative source of additional funds to the
Crown to assist in funding the department’s work.

Three concession issues arose in the claims before us.
The first related to the level of Maori involvement in the
department’s consideration of concession applications.
The second related to the degree of priority, if any, the
department accorded tangata whenua applicants in grant-
ing concessions and commercial contracts. The third was
that the concessions regime provided no legal avenue for
kaitiaki to share in the benefits from commercial use of a
resource.

We were provided with a copy of poc’s Standard
Operating Procedure for Concessions. It runs to 117 pages
of fine print. It generally separates low-impact concession

Taroa Skifield, Mt Ruapehu. Skifields such as Tiroa are among the higher
profile boc-granted concessions.

activities from high-impact, and provides an intensified
inquiry process in the latter case. There are various ref-
erences to consultation with tangata whenua in the case
of some low-impact activities and all high-impact ones.
It appears that most conservancies have now developed
locally agreed triggers that guide officials as to when con-
sultation with tangata whenua will be required in con-
cession applications. As a result, the Standard Operating
Procedure is light on tangata whenua consultation
procedure.

In this area, as with customary use, we were left with
the impression that the rules around consultation were
developed out of local relationships, rather than national
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policy. In practice, this appears to be working, and we are
minded to leave well enough alone. But there are moves
towards national policy in access and harvest, and we saw
no national policy on consultation in relation to conces-
sions. So we would add a word of caution.

The more localised arrangements are, the more they
will rely on the individuals on both sides who have built
the relationships. We have often seen in the past that these
kinds of arrangements last only as long as the individuals
remain. It is important that relationships and the expecta-
tions that come from them are embedded in the conserv-
ancies’ systems so that they survive the departure of the
people who built them. If concession consultation pro-
cesses are to be localised, they should at least be included
in the wording of conservation management strategies
and conservation management plans.

The priority given to aspiring tangata whenua conces-
sionaires caused us more trouble. The Standard Operating
Procedure (the only national documentation on conces-
sions that we received) contains no encouragement what-
soever for tangata whenua to seek concessions.

We were generally impressed throughout our hearings
by the way in which poc officials at conservancy level
appeared to work hard at enhancing tangata whenua rela-
tionships with the poc estate and poc-controlled species
in all of their work. We were therefore surprised and dis-
appointed that this commitment did not appear to be pre-
sent in the concessions Standard Operating Procedure.

The development of tangata whenua business in the
Dpoc estate would seem to us to be an excellent way of
strengthening these relationships between iwi, their
whenua, and taonga species. The Court of Appeals
finding in the Whales case supports a view that tangata
whenua interests in taonga are entitled to a ‘reasonable
degree of preference) to be weighed alongside other legiti-
mate interests, in decisions about commercial activities
on the conservation estate.”® Applying that principle to
concession applications that derive from taonga on the
conservation estate would be consistent with section 4,
and therefore not discriminatory. We recommend that
poc amend its policies and practices accordingly.

We do not intend to say here that Maori should always
receive preference in every concession application. That
is clearly not contemplated by Treaty principle. But it is
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incumbent upon the department to develop rational poli-
cies and procedures that address the issue, in particular
to guide the preparation of documents for tendering or
in situations where there are multiple applications. There
will be instances where Maori preference arises because
there is some ao Maori, matauranga Maori, or taonga
Maori aspect to the concession - for example, historical
or botanical tours. In other cases, the intensity of Maori
relationships with, or tikanga about, a place, reserve, or
national park ought logically to suggest a level of Maori
priority.

We would not wish to pre-empt a poc inquiry into
what the relevant considerations or circumstances might
be. Our complaint is that there is no policy about this
subject at all. It seems incongruous to proceed on the
basis that Maori have a special place in the management
and administration of the boc estate except where there
is money to be made. This gap should be addressed.

The final issue concerned kaitiaki sharing in the ben-
efits of commercial activity on the conservation estate.
Crown revenue from concessions is returned to poc for
spending on conservation activities. This revenue makes
up a relatively modest proportion of overall Crown
spending on conservation, and it benefits the taonga
towards which kaitiaki have obligations. The real issue is
not about kaitiaki sharing in the revenue, but the degree
to which kaitiaki have a say in the management of taonga.
That is the central issue of this chapter, and is addressed
in our proposals for reform.

4.6 NATIONAL PARKS
National parks are the jewels in the conservation estate —
the most iconic landscapes and untouched rivers, lakes,
and forests. Under the National Parks Act 1952, these areas
are ‘preserved as far as possible in their natural state’ in
the interests of all New Zealanders. For tangata whenua,
these are often areas of tremendous significance, as homes
to remaining examples of taonga plants and wildlife, and
as the sites of the maunga, awa, and other environmental
features from which tribal identity is derived.

Although claimant submissions did not focus on parks
per se, their concerns in respect of the conservation
estate applied with even greater force in national parks.
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All claimants argued for the return of poc land to iwi.
This submission applied as much to national parks as it
did to the wider poc estate. Doc staff who gave evidence
acknowledged that the return of land was a matter of great
significance for iwi, and also acknowledged that it might
be possible to conserve the natural environment without
poc actually owning the land.

Since our hearings concluded, the possible return of
national park land has become a matter of controversy,
with the Crown and claimants squaring off over whether
national park land should be made available in Treaty set-
tlements as a matter of general principle. We acknowledge
that this is a genuine debate that must be had. However, it
is important to place this debate in an international con-
text first and then in a local Treaty context. These issues
are not unique to New Zealand nor to our particular
Treaty settlement process.

In Australia, the return of national parks to Aboriginal
ownership has been a routine occurrence for three dec-
ades. In the 1970s, motivated by the necessity to recog-
nise Aboriginal land rights in the Northern Territory, the

Uluru, Australia. It is now 25
years since ownership of Uluru
(Ayer’s Rock) was restored to

the Anangu people of central
Australia. This powerful symbol
of Australian nationhood is, to
Anangu, an ancestor, as are other
landforms, plants, and animals
from their traditional lands.

Government negotiated with traditional owners of vari-
ous national parks or conservation areas for the return
of land title, in exchange for joint management and long-
term lease-back arrangements. In 1981, Gurig National
Park north-east of Darwin became the first jointly-man-
aged, Aboriginal-owned national park. Similar arrange-
ments followed at Uluru-Kata Tjuta (Ayers Rock and the
Olgas), Nitmiluk (Katherine Gorge), and Kakadu national
parks.” In 2008 there were negotiations planned or under
way for co-management of 27 national parks and reserves
in the Northern Territory.*

Following the lead of the federal government, all
Australian states and territories have now adopted legisla-
tion providing for considerable Aboriginal input into con-
servation governance and management. In general terms,
the joint management arrangements include a guaranteed
Aboriginal majority on the parks board, the recogni-
tion of Aboriginal residence and customary use within
the park’s boundaries, the commitment to the training
of Aboriginal people to work as park staff, and the pay-
ment of a proportion of park revenues to the Aboriginal
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Te Rerenga Wairua (Cape
Réinga). Te Rarawa witness Te
Witi McMath told us of the
spiritual pathways throughout
New Zealand that spirits tread
before leaving this world on their
journey to te ao marama — the
world of light. The last terrestrial
point in their pathway is Te
Rerenga Wairua, the leaping
place of the spirits. Te Rerenga
Wairua is sacred to the iwi of Te
Tai Tokerau, and indeed to all
Maori. boc management of Te
Rerenga Wairua was a source of
concern to the claimants.

owners. In this way, a positive model has developed that
has been of mutual benefit to both parties as well as to the
environment.

There is an obvious reason why New Zealand has not
followed the Australian example with national parks.
There has simply been no lever like aboriginal title to force
the Government to take such steps. As a result, we lag
behind Australia in this area. The current round of Treaty
negotiations, however, suggests that we are now entering
the situation Australia found itself in with the land rights
movement in the 1970s, where something will have to
give. The national parks in the more mountainous areas
of the South Island were not places where Maori commu-
nities lived or continue to live, but North Island parks like
Urewera and Whanganui have a long and recent history
of Maori occupation. Tihoe communities, for example,
live on lands contiguous to the Urewera National Park
that Maori retained. In our view, and without wishing
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to cut across any Tribunal findings in district inquiries,
our national parks should be available for return of title
and shared management if the circumstances of aliena-
tion and the ongoing strength of kaitiakitanga warrant it.
Australia shows us that there is nothing to fear.

We recognise that some may regard the Australian situ-
ation as not comparable, viewing national parks there as
vast and remote and thus more suited to return to local
indigenous people. New Zealand national parks, some
will say, are much smaller and closer to our towns and cit-
ies. That may be so, but if universal access is guaranteed,
and the conservation of species remains paramount (as it
clearly also does under the terms of Aboriginal custom-
ary use in Australian parks), then we fail to see that this
invalidates title return and co-management. Moreover, a
number of the parks returned in the Northern Territory
have both much higher visitor numbers than our own, as
well as singularly iconic status. If anything, we sense that
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that status — in Kakadu, Uluru, and elsewhere - has even
been enhanced by Aboriginal ownership or co-manage-
ment. We could do well to learn from that example.

4.7 KAITIAKI CONSERVATION

In the preceding sections, we have set out proposals for
legislative, policy, and structural change, and for co-
management of taonga, based on Treaty principle. Those
changes and the partnership approach they encompass
have potential to provide a basis for a new approach to
conservation management, one that acknowledges the
commonality between kaitiaki and conservation inter-
ests, and reconciles the differences; one that protects and

supports matauranga Maori while also preserving and
protecting the environment.

This synthesised ‘kaitiaki conservation’ approach
would of course have the survival and regeneration of the
environment as its primary concern, and it would harness
both matauranga Maori and te ao Pakehas conservation
expertise to that end. In bringing matauranga Maori into
a genuine partnership, it would acknowledge the impor-
tance of human-environment relationships. The environ-
ment needs active protection; damaged ecosystems and
vulnerable species will not recover and flourish without
human intervention.

As a further step towards this new approach, the
partners should review the conservation legislation as a

Tuatara, Takapourewa/Stephens Island, Marlborough Sounds. For Ngati Koata, the tuatara of Takapourewa are a taonga. The iwi’s kaitiaki obligations
towards these ancient creatures are a source of pride and identity. The island is home to about 50 per cent of New Zealand’s (and therefore the world’s)
population of tuatara, and is managed under an agreement between Ngati Koata and boc.

145

Downloaded from www.waitangitribunal.govt.nz



4.8

whole. At the core of this review will be the articulation
and expression of ‘kaitiaki conservation, an approach
that synthesises the preservationist philosophy and
matauranga Maori, and that is based on a genuine part-
nership between Crown and Maori involving the new
models of decision-making and management that we
set out earlier. To the extent that there are statutory con-
straints on the full exercise of kaitiakitanga, such a review
could identify them and negotiate ways to remove them,
so that poc is left in no doubt that it can pursue creative
approaches to fulfilling its section 4 obligations.

We recognise that this is not a trivial, nor a particularly
easy, shift for either party to make. But we are mindful
that there has been no such fundamental debate since the
Conservation Act was passed in 1987, and that many of
the other Acts in this area are much, much older. Practice
and attitudes amongst those who are active in this field
have changed significantly in the time since this Act was
passed; so has the environment itself. What we heard
from both sides convinced us that there is sufficient depth
of thought and goodwill for this to succeed. Indeed, given
DOC’s reliance on community effort, and the potential to
learn from matauranga Maori, this approach can only
benefit the taonga that are so precious to the department,
the claimants, and indeed, all New Zealanders.

4.8 LIVING PARTNERSHIPS — SOME CONCLUSIONS

In the 24 years since Do c was established, the department
and iwi have taken some steps towards the partnership
promised by section 4 of the Conservation Act. For the
most part, we are convinced that the partners are ready
to go to the next stage, because the necessary changes for
DoC are in structure, law, and policy rather than attitude.
The suggestions we make recognise that progress. They
are aimed at moving things beyond the important prin-
ciple that poc should be constantly talking to iwi about
its work, toward the even more important principle of
responsible power-sharing. Examples of the shift already
exist locally in many parts of the country, but power-
sharing is not yet part of the structure and culture of
the entire organisation — especially not at head office in
Wellington where iwi relationships are weakest and easily
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overshadowed by abstract fears about iwi intentions and
capacity. That is why we argue both for changes in the leg-
islation which is currently inhibiting power-sharing, and
for the establishment of partnership structures to oper-
ate alongside the Conservation Authority and boards.
The same goes for the changes we suggest in the areas of
customary harvest and concessions. Together, all of these
changes should encourage the partners to explore the new
ground that will carry them through the next 24 years.”

Partnerships are not necessarily predicated on equal
power. In this case, poc will almost always be the more
powerful partner, because it generally brings greater
resources and a statutory mandate to the table. It is not
equal power that is necessary for a successful partnership,
but an equal investment in the ultimate success of the
joint endeavour.

For the Crown, the joint endeavour in this instance is
the mutual survival of matauranga Maori, and land and
species. For the department, stewardship of the poc
estate and protected species is about respecting the intrin-
sic value of that which remains to us, and offering New
Zealanders - indeed the world - the opportunity to feel
their wonder. For Maori, it is about those things and the
survival of their own identity. Without the matauranga
Maori that lives in the poc estate, kaitiakitanga is lost.
Without kaitiakitanga, Maori are themselves lost. There
may not be equal power, but there is certainly equal
investment in the outcome. That is why in our view ulti-
mately the partnership between poc and Maori will
prevail.

4.9 SUMMARY OF RECOMMENDATIONS

Most of the surviving examples of the natural environ-
ment in which matauranga Maori evolved are under poc
control. The department’s operations are thus of para-
mount importance to those wishing to exercise kaitiaki-
tanga in relation to the environment, as provided for in
the Treaty.

The Conservation Act 1987 contains one of the strong-
est legislative requirements for the Crown to give effect
to its Treaty obligations. However, the principles of the
Treaty, as they have been defined by the courts and by the
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Waitangi Tribunal, are not adequately reflected in poc’s
guiding policies; and, as a result, they do not adequately
infuse poc’s day-to-day work.

Given the importance of the environment under poc
control to the survival of the Maori culture, Treaty princi-
ple requires that partnership and shared decision-making
between the department and kaitiaki must be the default
approach to conservation management. Within that over-
all partnership framework, decisions can be made case-
by-case about management of individual taonga, taking
into account the interests of kaitiaki, the interests of the
taonga themselves, and other interests.

It is on this basis that we have formulated our recom-
mendations for legislative, policy, and structural reform.
Specifically:

» Partnership between poc and iwi: We recom-
mend that partnership becomes a ‘will' obligation
under the Conservation General Policy (cGp) and
the General Policy for National Parks; and that the
principle that boc’s conservation mission should
wherever practicable be achieved in a manner that
is consistent with the tino rangatiratanga of iwi and
hapta also becomes a ‘will’ obligation under these
general policies. We recommend that partnership
be formalised through the establishment in statute
of a national Kura Taiao Council and conservancy-
based Kura Taiao boards; and that these entities have
responsibility for setting Kura Taiao strategies and
plans at national and conservancy level, to form part
of any relevant conservation management strategies
or plans or national park plans. We further recom-
mend that conservation legislation be reviewed with
the aim of bringing together and reconciling the dif-
fering approaches to conservation management rep-
resented by matauranga Maori and te ao Pakeha, and
that such a review should identify and respond to
any statutory barriers to kaitiakitanga.

» Treaty principles: We recommend that the cGp and
the General Policy for National Parks be amended to
reflect the full range of Treaty principles that apply in
law - that is, those articulated by the courts. While
Treaty principles as articulated by the Tribunal do
not bind the department as a matter of law, it would

be unduly restrictive for the department to treat
them as irrelevant to its work; accordingly we rec-
ommend that they too be given due consideration.
In addition, as both the courts and the Tribunal have
said, Treaty principles are not set in stone. They can
and must evolve to meet new circumstances. We
recommend that this, too, be adequately reflected in
the general policies. We further recommend that the
Crown-Maori Relationship Instruments guidelines
also be amended to allow statements of Treaty prin-
ciple that reflect the full range of principles defined
by the courts and the Tribunal. We also recommend
that the guidelines acknowledge that Crown policy
instruments cannot override requirements that are
set down by statute.

Co-management of customary use: We recom-
mend that provision be made for full, statutory co-
management of customary use by boc and by pataka
komiti as representatives of kaitiaki. They should
make joint decisions. We recommend that the cGp
and the General Policy for National Parks both be
amended to make customary harvest and access
a ‘will’ responsibility provided appropriate condi-
tions are satisfied, with a presumption in favour of
customary practices rather than mere case-by-case
discretion; and that those policies be amended to
remove the requirement that there be ‘an established
tradition of such customary use at the place’ before
customary use may be permitted.

Ownership of protected wildlife: We recommend that
the Wildlife Act be amended so that no-one owns
protected wildlife, and that the Act instead provides
for shared management of protected wildlife species
in line with the partnership principle. We also rec-
ommend that the Act be amended so that the Crown
does not own taonga works derived from protected
wildlife, but instead allows ‘tangata whenua to have
lawful ownership of the Taonga, crafted from natural
materials, that sustain culture and tradition.
Commercial activity on the conservation estate:
We recommend that poc policies and practices
be amended to give tangata whenua interests in
taonga a ‘reasonable degree of preference’ when
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the department makes decisions about commercial
activities in the conservation estate. We also recom-
mend that poc formalise its policies for consulta-
tion with tangata whenua about concessions within
their rohe.
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More than a cluster of words or a set of grammatical
rules, a language is a flash of the human
spirit, the filter through which

the soul of each particular

culture reaches into the

material world.

—Wade Davis

L]
L
‘.



Downloaded from www.waitangitribunal.govt.nz

TE REO MAORI S

Ko te reo te mauri o te mana Maor.

The language is the core of our Maori culture and mana.

—Sir James Henare
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CHAPTER 5

TE REO MAORI

5.1 PREFACE

During the drafting of this report, we were aware that the parties might benefit from the
early release of certain chapters as they grappled with the complex issues involved in the
claim. We preferred not to do so, however, on the basis that the principal value of the
report would be in its totality rather than in its components. But, after the Minister of
Maori Affairs announced in July 2010 a full ministerial review of the Maori language sec-
tor and strategy, we reluctantly decided that it would be best to release our te reo Maori
chapter in advance of the rest of the report so that the review panel would have our own
analysis available as it conducted its inquiry. It seemed unhelpful for two inquiries into
the same subject matter to proceed in silos.

We therefore released the te reo Maori chapter in pre-publication format on 19 October
2010. In a matter unrelated to the advance release of the chapter, we also declared our
findings and recommendations to be provisional only. We did so mainly because the
chapter addressed matters that went beyond the narrow set of reo issues agreed to earl-
ier by the Crown and claimants concerning tribal dialects and the protection of te reo
from inappropriate use. We had, indeed, considered the Crown’s entire Maori language
programme of work (our reasons for doing so are mentioned below in section 5.3 and
explained in more detail in Ko Aotearoa Tenei: Te Taumata Tuarua’). We therefore
acknowledged that the parties would have placed more and perhaps different evidence in
front of us had the inquiry actually been framed in such a way, and we accordingly pro-
vided the opportunity for any party to make a submission on the te reo Maori chapter’s
contents to us by 25 November 2010, which we would consider before issuing our full and
final Wai 262 report.

We received submissions from the Crown, Ngati Koata, and Ngati Porou.” The Crown
attached a lengthy statement, written by Te Puni Kokiri, which set out factual points’ that
the Tribunal should address. Ngati Koata and Ngati Porou both supported the Tribunal’s
findings but disagreed with its recommendations, arguing for a direct role for individual
iwi in identifying the appropriate remedies to safeguard te reo. After due consideration,
we were not convinced by these submissions that the chapter needed to be amended. Any
changes we have subsequently made are minor only, and relate principally to matters of
report-wide consistency and cross-referencing. We have not updated the chapter to 2011,
so it continues to refer to the situation at the time of the chapter’s initial release. In rec-
ognition, however, of the fact that a brief period for submissions did and could not con-
stitute a full inquiry into the reo issues we covered, our findings and recommendations
should rightly continue to be regarded as provisional. This is far from the last word on the
subject, but it is now for others to take the matter further.
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5.2 INTRODUCTION

Te reo Maori is a taonga. It is the platform upon which
matauranga Maori stands, and the means by which Maori
culture and identity are expressed. Without it, that iden-
tity — indeed the very existence of Maori as a distinct
people — would be compromised. No party before us disa-
greed with these propositions.

In a claim about matauranga Maori, te reo Maori
would always be an issue. And so it is in Wai 262, where
the claimants sought protections for te reo principally in
support of iwi dialects and against inappropriate use.

5.3 THE SCOPE OF THE ISSUEsS

This is not the first time this Tribunal has considered a
claim about te reo Maori. It released a comprehensive
report in 1986 on the Crown’s Maori-language obliga-
tions under the Treaty of Waitangi. It concluded that te
reo was a taonga guaranteed by the Treaty, and that the
Crown had significant responsibilities for it. The Crown
has rightly responded over two decades with an extensive
array of Maori-language policies and programmes, and
that process is ongoing.

In this inquiry, the Crown was reluctant to revisit
these developments. Counsel argued that they had been
litigated once and that was enough. For their own rea-
sons the claimants agreed to this confinement in the early
stages. At the outset, therefore, our inquiry was restricted
to Crown support for tribal dialect - for example, te reo o
Ngati Porou - and to inappropriate or offensive uses of te
reo Maori.

That is not, however, how things turned out in the
hearings. The Crown gave evidence about its entire range
of reo initiatives — describing it as context only. But it
soon became clear that it was more than this: the Crown’s
response to the ostensibly narrow issues before us would
not have made sense without this broader view. Some
claimant groups took a similarly expansive approach
in their evidence. We were somewhat surprised by this,
given the agreed narrowing of the issues.

Our concern resolved itself when counsel for Ngati
Koata asked the Crowns leading Maori-language pol-
icy witness whether protecting or promoting te reo o
Ngati Koata would necessarily also include protecting
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or promoting te reo Maori generally within the Ngati
Koata rohe. The witness replied, ‘I think there’s a clear
relationship between the two, yes! Counsel then asked,
‘And therefore if Te Reo Maori suffers a loss then Te Reo o
Ngati Koata must suffer a loss too?” The reply was, ‘Given
the connection, yes.’

This exchange confirmed for us that the agreed restric-
tion to tribal dialect was unworkable. The Crown witness
was right: loss in one would affect the other, and vice
versa. In fact, we could not assess the Crown’s perfor-
mance in protecting and promoting dialect until we had
first completed a review of the Crown’s te reo Maori per-
formance across the board. It was obvious in the end that
the general evidence provided by the Crown and claim-
ants was not so much background to the story as the story
itself.

We are conscious of the fact that the parties did not call
evidence with the broader issues in mind, even if their
evidence was broad in fact. We accept that this means our
inquiry into te reo was not as complete as it could have
been and that further research may yield better insights.
Our findings and recommendations ought properly to be
treated as provisional for that reason. But we are satisfied
that we would be remiss, as a commission of inquiry, not
to comment on matters of concern where we feel suffi-
ciently conversant with the facts to do so.

5.4 DECLINE AND REVIVAL

It makes sense to start our review with the Tribunal’s te
reo Maori report in 1986. It found the language was seri-
ously threatened, and recommended that te reo Maori be
made an official language; that special measures be insti-
tuted in the areas of education and broadcasting; and that
the public sector upgrade its capacity to converse with its
Maori-speaking citizens in the Maori language.

The Maori Language Act was passed the following year,
making Maori an official language of New Zealand and
creating the Maori Language Commission, later known
as Te Taura Whiri i Te Reo Maori. The commission has
a board of five members, all appointed by the Minister
of Maori Affairs. Its statutory mandate is wide-ranging.
Under section 7, its functions include:

» initiating or developing policies and practices to give
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The Waitangi Tribunal’s 1986
Report of the Waitangi Tribunal
on the Te Reo Maori Claim.
The Tribunal found that te

reo was a taonga and that
urgent action was needed

to improve its health.

effect to Maori being an official language of New
Zealand;

» generally promoting te reo as a living language; and

» advising the Minister of Maori Affairs as requested
on matters relating to the Maori language.

Under section 8 of the Act, the commission also has

powers to:

» hold or attend any inquiries to enable it to ascertain
the wishes of the Maori community with respect to
te reo;

» undertake or commission research into the use of te
reo;

» consult with Government departments about the use
of te reo in the course of their business;

» publish information relating to the use of te reo; and

» report to the Minister on any matters regarding te
reo that it thought should be drawn to the Minister’s
attention.

The growth of Maori broadcasting policy was one of the
first developments in the post-Maori Language Act era,
and was marked by extensive litigation between Maori
interests and the Crown. After a radio-related claim came
to the Waitangi Tribunal, the Crown set about funding a
network of 21 iwi radio stations. The network was fully
operational by 1993. Maori interests moved to prevent the
transfer of broadcasting assets to Radio New Zealand and
Television New Zealand respectively in 1989. The litiga-
tion culminated in an unsuccessful Privy Council appeal,
but it nonetheless produced a Crown undertaking, and
after a 13-year delay a dedicated Maori television channel

went to air on a permanent basis in 2004. Te Mangai Paho
was established in 1993 to fund the Crown’s Maori broad-
casting initiatives. It spent $49.8 million on this in 2006.

We do not mean to diminish the Crown’s now signifi-
cant commitment to Maori language broadcasting when
we acknowledge that both the Maori radio and television
ventures were built on the shoulders of unfunded com-
munity-based Maori initiatives in the 1980s.

Unfunded Maori community-based projects were
also the driving force in Maori-language education in
the early days. The Ataarangi adult teaching method was
initiated in 1979; the first wananga opened at Otaki in
1981; the first kohanga reo in Wainujomata in 1982; and
the first kura kaupapa Maori at Hoani Waititi Marae in
west Auckland in 1985. The Crown’s te reo Maori educa-
tion funding built on these grassroots endeavours, though
Crown support came more quickly in some areas than in
others. By 1993, there were 809 kohanga attended by more
than 14,000 students — half of all Maori in pre-school. By
1999, there were 455 schools (including 59 kura kaupapa)
offering some degree of Maori-medium education. Nearly
31,000 pupils - 27,000 Maori and 4,000 non-Maori — were
being educated through te reo Maori in varying degrees.
Funding for wananga after Treaty settlement with the
Crown saw the number of students learning te reo at the
tertiary level peak at 36,000 in 2003.

Other notable milestones in Maori-language educa-
tion have included the statutory recognition of the kura
kaupapa guiding philosophy in 1999, the launch of the
Education Ministry’s Maori-medium curriculum in 2008,
and the publication of its Maori education strategy also
in 2008. There have also been various initiatives to attract
and retain te reo and Maori-medium teachers, and to
increase Maori-language teaching resources.

Ten years after the Maori Language Act, Te Puni Kokiri
led the relevant Government agencies in developing the
first set of Maori language policy objectives. This was an
attempt to rationalise a sector that had evolved in a rela-
tively unplanned way since the 1980s. Five years later, the
first Maori language strategy (mLs) was developed by
officials, and this version was approved by Cabinet in July
2003. It was a generational plan that set out goals to be
achieved by 2028. The overarching vision was: ‘By 2028,
the Maori language will be widely spoken by Maori. In
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» Pita Sharples speaking at
the opening of New Zealand’s
first kura kaupapa Maori at
Hoani Waititi Marae in 198s.
Invited dignitaries included
the Prime Minister, David
Lange, and the Governor-
General, Sir Paul Reeves.
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<« During their inquiry into the
te reo Maori claim, members of
the Tribunal visited a kdhanga
reo at Waiwhetu in Lower Hutt
in June 198s. The visit inspired
the following comments in
their published report: ‘The
infants come to a place where
nothing but Maori is spoken.
They have their day filled with
activity — games, songs and other
pastimes to be found in any
kindergarten — but all in Maori.
Within a surprisingly short time
they master Maori fluently in a
childish way until they are five or
six years of age when they go to
an orthodox primary school. By
that time they are able to carry
on an animated conversation

in Maori and we watched them
doing so in a Kohanga reo

that we visited” The members
pictured are Chief Judge Edward
Durie and Paul Temm Qc.
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particular, the Maori language will be in common use
within Maori whanau, homes and communities. All New
Zealanders will appreciate the value of the Maori lan-
guage to New Zealand society.*

5.5 THE HEALTH OoF TE REo TopAY

A major survey completed in 1979 found there to be
64,000 fluent speakers of Maori, most of them older than
40. But, ominously for the health of the language, there
were probably only 100 pre-schoolers fluent in te reo. The
situation could hardly have been more precarious.

By 1996, Maori participation in kohanga and Maori-
medium schooling, and the higher profile given to the
Maori language in Crown-funded broadcasting, had
begun to turn these figures around - at least as they
applied to the younger age groups. The national census
that year revealed that 25.0 per cent of the Maori ethnic
group - 129,000 speakers - rated themselves able to con-
verse in Maori. This proportion was maintained in 2001 at
25.2 per cent.

But the next census in 2006 told a different story. The
proportion of Maori who spoke Maori dropped to 23.7

The lawyers acting for the

New Zealand Maori Council

in the Broadcasting Assets case
about to enter the Downing
Street, London, offices of the
Privy Council in 1993. From left:
Eugenie Laracy, Martin Dawson
(who acted for Ngati Koata in
our inquiry), and Sian Elias (now
the chief justice).

per cent even as the total number of Maori speakers of
conversational Maori grew to 131,600. Officials said it
was evidence of stabilisation after decades of decline, but
there were 8,000 fewer speakers than there should have
been had the proportion truly stabilised. Some of this
loss is attributable to the death of older native speakers,
but a decade previously that loss had been offset by the
rise of the kohanga generation. Now ground was being
lost at both ends. From 1996 to 2006, the percentage of
Maori children under 10 (excluding those for whom ‘no
language’ was recorded) who spoke te reo Maori declined
from 22.1 per cent to 18.5 per cent — a deficit of more than
4,000 tamariki.

The decline in Maori-language acquisition among chil-
dren must be a matter of the deepest concern. It is literally
true that the survival of te reo depends on this age group.

The figures for the younger speakers reflect a consist-
ent decline in the number of Maori children attending
kohanga reo. By 2009, there were 5,200 fewer children
attending nearly 350 fewer kohanga than at the 1993 peak.
Kohanga tamariki were now less than a quarter of all
Maori children in pre-school, as against half at the peak.
If the 1993 rate of Maori participation in kohanga had

157

Downloaded from www.waitangitribunal.govt.nz



5.5

158

Figure 5.1

Figure 5.2
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Percentage of Maori who speak te reo by census, 1996-2006
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Percentage of all Maori in early childhood education at kohanga reo, 1989-2008
50
45 N/R\
40
8 \
S 35
-1
F N
8
"6 30 e ——
i
3
-g \
25
3
z ~
20
15
10
5
o T T T T T T T T T T T T T T T T T T T 1
o o - o o0 < wv o ~ 0 o o - o o < w o ~ )
0 N [ [ N N [ [ N N 3 o o o o o o o o o
) ) [} [} ) ) [} [} ) ) [} =} o o o o (=] o o =}
2222 2 2 2 2 2 2 2 2 2 2 2 2 2 2 27 7
Year
Figure 5.3
Maori participation in kohanga reo, 1989-2008: actual and projected
20,000
18,000 -7
- Pid
- ~-
-
-
16,000 —== ,”
’, S
- TSC -
- ~ Total number of Maori
14,,000 /\/\ students in kohanga reo
8
<
2 12000
3
E / ‘\
s P
5 10,000 \v g
-g ====Number of Maori students
S 8,000 in kohanga reo if 1993 peak
4 v P
rate of participation had
been maintained
6,000
4,000
2,000
o T T T T T T T T T T T T T T T T T T T 1
[ [=} - o o0 < w o ~ 0 ) o - o o0 < wv o ~ 0
) N 3 3 o N N N o o o o o o o o o o o o
=) (=) ) ) N N ) N N N N o o o o o o o o o
2222222222223 228228 ¢°2 <2837
Year
Figure 5.4
159

Downloaded from www.waitangitribunal.govt.nz



5.5

160

Figure 5.5

Figure 5.6
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Percentage of all Maori school students in Maori-medium education, 1992-2009
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been maintained, by 2008 the number of Maori tamariki
at kohanga reo would have increased to 18,300. In real-
ity, in that year the enrolment at kohanga was only 9,200,
including 8,700 Maori children - 9,600 fewer Maori chil-
dren than there would have been had the 1993 share been
maintained. Kohanga have lost ground rapidly.’

Another worrying trend is that tamariki in kohanga are
now also more likely to be learning te reo from second-
language learners than from older native speakers. This
means that the rich diversity of tribal dialect is not being
passed on in kdhanga to the same extent.

The census figures are also reflected in declining partic-
ipation in Maori-medium education at school level. The
proportion of Maori school children in Maori-medium
education fell from a peak of 18.6 per cent in 1999 to 15.2
per cent in 2009.° In 2009, there were 5,700 fewer Maori
students learning via the medium of Maori to some
degree than there would have been had the 1999 propor-
tion been maintained. The peak in non-Maori participa-
tion in Maori-medium education (in terms of the propor-
tion of students) came in 1998. Had that proportion been
maintained, there would in 2009 have been an extra 1,650
non-Maori students in Maori-medium learning.

The number of students learning te reo in tertiary insti-
tutions has also significantly declined since the wananga-
driven peak of 2003. Students participating in Maori lan-
guage courses dropped from 36,000 in 2003 to 17,000 in
2007.

Two clear conclusions can be drawn from these figures.
The first is that the revival of the Maori language can suc-
ceed through programmes of Maori language education
for children. The second is that by the turn of the mil-
lennium there was strong evidence that this strategy had
stopped working.

5.6 TE REO AND TREATY OBLIGATIONS 20 YEARS ON
5.6.1 Introduction to rights and duties

As we have said, te reo is a taonga and the protection it
enjoys as such under the Treaty of Waitangi means the
Crown owes special obligations in respect of it. After
20 years of litigation and policy development these
propositions are now uncontroversial. Apart from ques-
tions of affordability, we cannot see that there are any

5.6.2

countervailing interests that might limit the Crown’s obli-
gations. The survival of te reo Maori is no longer just of
deep interest to Maori people - it is a matter of national
pride and identity for all New Zealanders. Everybody
wins when the Maori language thrives.

We think it is also important to acknowledge that the
obligations are not all one way. Te reo is not the sole
responsibility of the Crown. Maori have an equal if not
more significant role in its survival and growth.

We turn now to assess the detailed Treaty obligations
owed by both sides. Unlike the 1986 Tribunal, we are not
dealing with these matters afresh. Our assessment comes
in the midst of a State-assisted programme of language
revival that is already a generation old, and the mLs tells
us that the Crown means to maintain an ongoing com-
mitment for at least another generation. To some extent,
therefore, our role is that of a Treaty auditor of past and
present programmes, and of the MLs’s future plans.

From this, we think there are four primary duties on
the Crown and two on Maori in terms of te reo. The
Crown’s duties are partnership, wise policy, appropriate
resources to achieve policy goals, and a Maori-speaking
government.

The Maori duties are necessarily directed to the areas in
which Maori have the greatest contribution to make. They
are korero Maori and partnership.

We discuss these duties below and comment on the
extent to which the Treaty partners are meeting them.

5.6.2 Crown-Maori partnership

Partnership is a well-understood Treaty principle. It
requires each party to act reasonably and with utmost
good faith toward the other.

There is in our view no area of Crown-Maori relations
more appropriate for its application than the future of the
Maori language. That future cannot be made secure by
Maori efforts alone or Crown efforts alone. It will depend
on the ability of both sides to co-operate, participate, and
contribute.

On the Crown’s part there must be a willingness to
share a substantial measure of responsibility and con-
trol with its Treaty partner. In essence, the Crown must
share enough control so that Maori own the vision, while
at the same time ensuring its own logistical and financial
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Figure 5.8
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support, and also research expertise, remain central to the
effort. Partnership in the context of te reo should be a true
joint venture.

If at the strategic and policy-formulation level the
Crown must reach out to Maori, then Maori must also
reach out to the Crown. They must step up to take a lead-
ing role in building the vision. Once it is built, Maori
must be prepared to take co-ownership of it. We use the
term co-ownership in two senses. First, Maori must wel-
come the Crown as a partner in Maori-language revival;
and secondly, Maori must accept the responsibilities that
come with ownership of the vision — most importantly,
shared responsibility for its success or failure.

In examining the Crown’s performance we have found
a fundamental problem with the mMLs 2003. It is not a
partnership document. It is clear that neither the Treaty
nor the importance of the language were paramount
in its design. We were told that Maori-language experts
were consulted and a stakeholder reference group used.
That may well be. No doubt the contribution made by
these individuals and groups was valuable. But consulta-
tion with them does not represent a partnership with the
Maori community. We were referred to two large Maori
language conferences held in 2001 and 2002 and spon-
sored by Te Taura Whiri. As far as we can tell, these were
useful academic discussions about language revival. They
were not overt and active engagements with the Maori
community or their leaders on a broad front about a
Maori-language blueprint.

We were told that a two-week consultation round was
held with Maori communities in March 2003. But a two-
week engagement was not enough. How can 14 local hui
be seen as building a partnership with the Maori com-
munity over a vision for something as significant as an
MLs designed to endure for a generation? We would have
expected a longer, more iterative process of engagement
with Maori at a national and local level. In truth, this
consultation was designed merely ‘to confirm key com-
ponents’ of the draft document.’ The agenda had already
been set by the Crown, working in what appears to have
been a private process with experts and stakeholder
organisations.

Partnership-building is a political process. It suggests
a commitment to securing wide buy-in from the Maori

5.6.3(1)

community for the objectives of the partnership. How
could it work in reality? Policy-making in the Maori lan-
guage sector would need to be led by an agency that not
only has expertise in te reo, but also allows an authoritative
and independent Maori voice at the Crown-funded table.
Such a body would need to harness Maori passion for te
reo, and yet withstand the pitfalls of bureaucratisation.
The fact that the mLs was not developed through
this kind of genuine partnership makes it a strategy by
bureaucrats for Maori, and in our experience that never
works. The fact is, if the MmLs does not capture the imagi-
nation of grassroots Maori communities, and of Crown
agencies, what is its point? It is after all a leadership docu-
ment, and those who would follow it need to be inspired
by it. We are not even satisfied that they know about it.
The goals of the MLs, which may fairly be described as
unambitious, confirm our fears. We deal with them below.

5.6.3 Wise policy

The Crown was granted kawanatanga in article 1 of the
Treaty. This is generally translated in the case law as the
right to govern. It is unarguable that the right to govern
should be exercised wisely so as to produce well-designed
policy which is implemented efficiently to minimise the
cost to the taxpayer. That is an obligation owed by every
government in the world, whatever the source of its right
to govern. But here there is a greater dimension: a taonga
of the utmost importance is at issue. In this Treaty con-
text, the State owes Maori two kawanatanga duties: trans-
parent policies forged in the partnership to which we
have referred; and implementation programmes that are
focused and highly functional. Te reo Maori deserves the
best policies and programmes the Crown can devise.

We have outlined the decline in the number of Maori
speakers, particularly among younger Maori. Here, we
must examine whether this is the result of a fajlure in pol-
icy or a Maori rejection of their own language.

(1) Revival policy

It is likely that Maori demand for Maori-language edu-
cation was at its highest in the 1980s when the language
revival movement was new and optimistic. Every avail-
able seat in kohanga and Maori-medium schooling was
taken, and demand clearly exceeded supply.
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‘Bilingual teachers in hot demand’
Sunday Star Times, 4 August 2002

Teacher crisis jeopardises bilingual classes’
Dominion Sunday Times, 30 September 1990

Newspaper headlines have regularly touched on te reo teacher shortages.

The Ministry of Education began to measure Maori
demand in the 1990s. It commissioned surveys in 1992
and 1995, which showed more than two-thirds of Maori
caregivers of pre-school and primary school children
wanted some level of Maori-medium primary education
for their tamariki. We should be cautious in drawing any
firm conclusions from these data as, for a number of rea-
sons, the demand figures may have been overstated.” But
what is striking about the surveys is not the absolute num-
bers; it is the apparent gulf between the numbers of par-
ents who wanted their children in Maori-medium edu-
cation, and the number of children actually in that form
of learning. Two surveys, three years apart, consistently
recorded that demand for Maori-medium education was
much higher than the rate of participation. This, along
with the shortage of Maori-speaking teachers, suggests
that supply could not keep up with demand. Thousands of
Maori children (there is no need to be more precise than
that) were in monolingual English education when their
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caregivers wanted either Maori-immersion education or
(principally) bilingual education including Maori.

By the time of the surveys, the gap between supply and
demand would have been so large that it was impossible
to meet that demand to a reasonable standard within a
reasonable time. Officials needed to have taken proper
and rigorous steps in the early 1980s to estimate kohanga
demand. Had they done so, it seems likely that they could
have foreseen the massive up-take of kohanga reo through
the 1980s and into the next decade, and inevitably an
equally large flow-through demand for Maori-medium
primary education.

The Ministry would have had to achieve an unprece-
dented increase in qualified teachers in time for this pre-
dictable bubble. Indeed, a report commissioned by the
(then) Department of Education in 1987 estimated (con-
servatively, as it turns out) that at least 1,000 more Maori-
speaking teachers would be needed over the following
decade to service the kohanga generation.
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A 1986 teacher recruitment
advertisement in the
Department of Maori Affairs’s
magazine. The following year,
the Department of Education
commissioned a report from
bilingual education expert
Bernard Spolsky, who concluded
that there was an urgent need
for bilingual teachers and that
at least 1,000 more would be
needed over the next decade.

We accept that this was a huge task for the education
sector. There was certainly no surplus of Maori-speaking
teachers in the 1980s that could have been tapped into. But
that made it a genuine challenge, not an insurmountable
obstacle. Maori-medium and te reo teachers could have
been found and trained if the infrastructure had been in
place to train them and the financial incentives had been
sufficient to attract willing candidates. Success depended
on the Ministry accepting at an early stage that a substan-
tial increase in resources would be needed to create the
teachers who would meet the growth in demand.

Perhaps as a result of the surveys in 1992 and 1995,
the Ministry did eventually take urgent steps to achieve
rapid increases in teachers and student places, and there
was some reprioritisation of education resources. But it
was too little too late: the increases were insufficient and
achieved so quickly that the quality of education suffered
markedly. The result was Maori parents and caregivers
began to vote with their feet back to mainstream educa-
tion. Peak demand (in terms of the proportion of Maori
students in Maori-medium learning) came in 1999. In the
decade since, demand has clearly declined, irrespective
of supply. While demand may still exceed supply in the
sense that there remain serious teacher shortages, falling
participation in Maori-medium education is ongoing to
this day.

We conclude that a failure of imagination and plan-
ning in the education sector led to the major gulf between
Maori-medium education supply and demand. Moreover,
it was this very deficit of supply that drove demand down

5.6.3(2)

and may continue to drive it down. There is no suggestion
yet that the bottom of this renewed decline in the fortunes
of te reo has been reached.

(2) Decline policy

If our assessment of the decline in te reo numbers over
the last decade is correct, then the set of Maori language
policy objectives adopted by the Government in 1997 (the
key statements of what was effectively the first version of
the MLs) needed to be powerful indeed. They needed to
be imaginative and aspirational, and to acknowledge the
realities of the situation. And they needed to be able to
bring Maori people with them. We are sorry to say they
were none of these things.

In short, in December 1997 Cabinet agreed to five
objectives for the language:

» to increase the number of Maori who could speak

Maori;

» to improve their proficiency levels;

> to increase opportunities for te reo to be used;

» to develop te reo to allow it to be used for the ‘full

range of modern activities’; and

» to foster positive attitudes to te reo.”

There were no specific targets set as part of this strategy.

It must not be forgotten that this first strategy came 15
years after the first kohanga was established. Not only did
the strategy lack substance, it was arguably too late.

By 2003, when the MLs was comprehensively revised,
the past failures of vision and the evidence of renewed
decline should have been even more obvious. The teacher
supply issue remained a perennial problem; the 2001 cen-
sus showed a marked decline in speakers aged zero to
nine; and Maori-medium school numbers had dropped.
Instead, the 2003 MLs was intentionally high level, and
so lacking in ambition that its goals were either easily
achievable or so vague as to be meaningless. For example,
it proposed that the majority of Maori should be able to
speak Maori ‘to some extent’ by 2028. This goal will be
measured by Te Puni Kokiri’s five-yearly language survey,
the majority of whose respondents - by Te Puni Kokiri’s
own definition — already reach that level. Its aim for tribal
dialects was simply that they be ‘supported’ by 2028."

The goals were also watered down from the discussion
document used as the basis for the 14 consultation hui in
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March 2003. It appears that this occurred in the Cabinet
approval process. Gone, for example, were both the aspi-
ration for Maori language use to be ‘doubled’ by 2028 in
domains such as national and local government, and the
ambition for te reo to be in ‘common use in the majority
of Maori homes’ by that year.”

We acknowledge that a decision had been made not to
have specific targets in the Strategy, and instead to carry
out work from 2003 to have them in place by 2008. The
inescapable conclusion, however, is that that work should
have been undertaken in the lead-up to 2003.

In hearings in early 2007, the Secretary for Education
said that her Ministry could in fact start to plan spe-
cific targets using all the data at its disposal. She said she
thought the supply of Maori-medium education now
essentially met demand. She was right, of course, but not
for good reasons. As we have said, this occurred because
of poor policy-making rather than increased capacity, and
it ignored the urgent need for demand to grow again. It is
a matter of deep concern to us that, in its Maori education
strategy for 2008 to 2012, the Ministry’s ambition is only
to see the number of school students in ‘Maori language
education’ remain at 2006 levels.” Either the Ministry is
well aware of what appears to be an inexorable decline -
indeed, it is already clearly failing to maintain the 2006
levels — or its own strategy follows the lack of ambition in
the mMLs.

In November 2007 (after the conclusion of our hear-
ings), the Office of the Auditor-General reviewed the
implementation of the mLs - although, understand-
ably given the office’s expertise, not its goals. The office
observed that it was by no means certain that the key
implementation milestones for 2008 (set in 2004) would
be achieved. These targets, which were necessary to attain
the limited MLs goals by 2028, were at this late stage going
to be achieved only with ‘sustained commitment to the
Strategy and timely action by all lead agencies’™

Both the Ministry of Education and Te Puni Kokiri
claim significant growth in te reo speakers on the basis of
the latter’s 2006 national Maori language survey. But this
survey is contradicted by the 2006 Census. Its methodol-
ogy has also been criticised by one of New Zealand’s lead-
ing linguistics scholars.” In fact, there is now irrefutable
evidence that the number of young Maori speakers of te
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Te Puni Kokiri's 2003 Mdori
Language Strategy, a key
document in our inquiry. Its
vision is for te reo to be ‘widely
spoken’ by Maori by 2028.

reo (aged o to 9) is in decline both proportionately and
in absolute terms. It is time officials grappled with this
reality in policy and planning, and it is time Maori were
advised.

5.6.4 Appropriate resources
Just as the Government’s Maori-language agenda has
been deficient, so too have been the resources allocated to
implementing it. Crown witnesses all stressed the limits
of the funding available for protecting and enhancing te
reo and its dialects. Perhaps the limits of their ambition in
the MLs stemmed from these budgetary constraints, but it
is quite possible that the equation is the other way around
- that is, the limits of ambition have defined the limits of
resources. Te Puni Kokiri’s failure to seek any new money
in its budget 2006 is indicative of at least a degree of this.
There is an old Maori proverb: ‘Ma te huruhuru, te
manu ka rere’ (‘Birds can fly only with feathers’). In
this context, the survival and growth of the Maori lan-
guage requires sufficient resources. Just what is suffi-
cient depends on a reasonable assessment of the cost of
implementing the reo policies developed in partnership
between the Crown and Maori - no more, no less. This
calculation becomes more difficult when there are (and
there always are) competing priorities for the same dollar.
It is not our place to dictate which should take priority —
hip replacements or reo teachers. It is sufficient for us to
reiterate two important points of principle: te reo Maori
is a taonga, the protection of which is guaranteed by the
Treaty of Waitangi; and the Treaty itself is a constitutional
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The 2007 report by the

Office of the Auditor General,
Implementing the Maori Language
Strategy. The report paints a
picture of lost opportunities

due to poor communication

and coordination, unrealistic
expectations, and deprioritising
within agencies.

instrument of overriding significance. Indeed, the Treaty
is the source of the Crown’ right to decide on priorities.
All of this means, in our view, that in the competition for
Crown resources te reo Maori must take a ‘reasonable
degree of preference’®

Once the vision is in place and the programmes rolled
out, Maori must use the facilities they have had a hand
in building. If the Crown’s resource is funding, the Maori
resource is people. They must fill the kohanga reo and
the Maori-medium schools, and shift the Maori educa-
tion demand curve back to its early 1990s trajectory. They
must overcome the personality clashes that sometimes
arise in kohanga and kura communities and that inevi-
tably impact on the tamariki. We acknowledge that these
things can happen only in tandem with Crown provi-
sion of better infrastructure and more teachers. We also
acknowledge that these changes will take time. But they
will serve no purpose unless Maori return in numbers to
Maori-medium education.

Maori educationalists and opinion leaders must be
prepared to adopt an inclusive approach, including being
ready to promote and use different education models. The
fact is, not all parents want total immersion education in
Maori. There is, according to the surveys and literature,
a significant demand for bilingual models. Work needs
to be done to ensure that that is a genuine option, rather
than simply the model a school adopts when its teachers
are not fluent enough in te reo for immersion.

We are aware of the argument that the Crowns
spending on te reo should be focused more directly on

5.6.5

communities where te reo is a common means of com-
munication. We agree, but this must not mean the Crown
reducing its focus on more ‘mainstream’ te reo resourc-
ing. There is no future in an ‘either/or’ approach to fund-
ing if the language is to be protected.

5.6.5 Crown and Maori kérero Maori

As the Privy Council found in the Broadcasting Assets
case, ‘Maori are also required to take reasonable action,
in particular action in the home, for the language’s pres-
ervation’” While the classroom is a starting point, it is in
the home and community that the language will truly live.
Crown programmes have little influence over language
choice in these domains. There is no alternative but for
Maori to speak Maori in these environments, in particu-
lar to children, if te reo and its dialects are to survive and
flourish. They must guard against complacency about
the health of the language and overcome any whakama
(embarassment) they may feel in using it.

On the Crown’s part, there needs to be a mind-shift
away from the pervasive assumption that the Crown is
Pakeha, English-speaking and distinct from Maori. More
than ever the Crown now presents a Maori face to the
nation and the world - in international relations, trade
facilitation, diplomacy, peacekeeping. New Zealanders
are following suit in the sporting arena and elsewhere.
The fact that, as a young country, we have two found-
ing cultures is one of our competitive advantages on the
world stage, and we should use this to maximum effect.
The Crown must lead by example: we cannot build our
national identify on a superficial co-option of Maori
culture.

In 1986, the Tribunal recommended that Maori speak-
ers should be able to engage with all agencies of the State
in te reo as of right. Little progress has been made on this
front, even though the number of Maori speakers of te reo
has increased from an estimated 81,000 in 1986 to 131,600
in 2006.

Of the 100 Government agencies surveyed by Te Puni
Kokiri in 2001, 18 said they had Maori-language plans.
Four of these agencies provided their plans for assess-
ment, but Te Puni Kokiri approved only two of them. That
is, 2 per cent of Government agencies in 2001 were able
to demonstrate that they had acceptable Maori-language
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plans. We presume that the overwhelming majority had
taken no Maori-language planning steps at all. We under-
stand that Te Puni Kokiri surveyed Government agencies
again in 2006, but the survey did not ask about Maori-
language plans. We infer from this that even Te Puni
Kokiri is no longer focusing on Maori-speaking ability
within the public sector.” If the core Maori agency does
not see a Maori-speaking government as a priority, there
can be no reason to expect the wider public sector to feel
the need to do so.

This must change - even if a change in the law is
required to achieve it. In fact we understand Cabinet
agreed in 2003 to review the Maori Language Act, includ-
ing those aspects relating to the language responsibilities
of Crown agencies. The review did not proceed. It should
now be revived.

The Maori Language Act as currently drafted does place
obligations on courts and tribunals to facilitate the use of
Maori in proceedings (section 4). The problem is there
are practical barriers to exercising this right. Notice must
be given, interpreters organised; indeed, to all intents and
purposes, the use of Maori in proceedings operates on the
same footing as the use of foreign languages. That is, the
right is available but there are significant issues of prac-
ticability and convenience. Since most speakers of Maori
can also speak English, the incentives to use the dominant
language in proceedings will generally outweigh personal
preference. Even in the Maori Land Court, where the par-
ties are almost exclusively Maori, and te reo Maori is used
often, there is no full-time infrastructure for simultane-
ous translation. If te reo Maori is not normalised even in
this jurisdiction, we can only reflect on the scale of the
impediments to its free use elsewhere.

As an example of positive steps being taken towards
achieving a Maori-speaking government, officials referred
us to Language Line, a translation-on-demand service for
a number of Government agencies. We understand that,
if the number is called, a fluent Maori speaker will reply
to assist. But we were advised that the line is barely used
by Maori. When pressed by counsel, the Crown’s Maori-
language witness accepted that getting through and find-
ing assistance involved ‘a bit of mucking around with the
telephone’”

The modern Maori-language revival is a generation old
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A New Zealand passport. Te

reo Maori has been used on the
passport’s inside pages since 1994
and on its cover since 2009.

now. It is time to transform the theoretical right to engage
with the Government in Maori into a practical reality.

5.7 CONCLUSION
When the Tribunal recommended in 1986 that:
» te reo Maori be made an official language of New
Zealand;

» asupervisory body be established by statute to foster

the use of the language;

» all children who wish to learn Maori be able to do so

from an early age; and

» the Treaty obligations to protect te reo Maori be met

in broadcasting policy,
and the Maori Language Act was passed the follow-
ing year, te reo advocates may have felt that a sufficient
regime would be put in place to revive te reo and ensure
its survival as a living language.

However, in 2010 there must be a deep-seated fear for
the survival of the reo. The number of speakers is down in
the key younger age groups, and older speakers with the
highest fluency - whose language comprises the unique
tribal variations of te reo - are naturally declining in
number. For all the rhetoric about forward progress, even
the Crown’s key witness conceded that there was still a
need for ‘life support’*

Not only must there be a great concern about the lan-
guage’s health, therefore, and in particular the health of
tribal dialects, but there must also be a deep unease about
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the Crown’s responses to that. In the late 1970s, after dec-
ades of Government neglect or worse, te reo had reached
a time of crisis. But Maori action breathed new life into
the language. In fact, so powerful was this Maori commit-
ment to revitalisation that, in the 1980s and early 1990s, it
practically knew no bounds. How else can one explain the
growth, in just a decade, of the kohanga reo movement
from nothing to the scale of its operation in 1993? How
else should one view the surveys at that time that showed
enormous Maori demand for Maori-medium education?
We suspect that, but for bureaucratic and political failure
to capitalise adequately on this momentum, te reo Maori
would not be in such a worrying state today.

The remarkable thing is that Maori do not know this
story. The received wisdom is that the revival of te reo
over the last 25 years is nothing short of a miracle - and
there is an element of truth in that. But the notion that
te reo is making steady forward progress, particularly
amongst the young, is manifestly false.

The issue of teacher supply and education has clearly
been central to the fate of the revival’s momentum. In say-
ing this, we are aware of the pitfalls of focusing exclusively
on education. We understand the experts’ view that focus-
ing overly on formal education risks neglecting the home
and community environment, where the language spoken
in everyday life is a living tongue in every sense. However,
we still believe that Maori language education is crucial.
Children’s focus is captured here, and where schooling is
backed up by Maori-language broadcasting and support
for those who wish to speak te reo in the home, it is a
sphere where the Crown can make an enormous impact.
The reality is, though, that the proportions participating
in Maori-language learning in the education system, with
the exception of the tertiary level, have declined since the
1990s. In 2010, it is vital that this be rectified.

Having criticised the lack of vision in the past, however,
we are not convinced of its abundance today. Instead, we
observe in the Maori education strategy a contentment to
hold the status quo in the number of students in Maori
language education in schools; an apparent ministerial
satisfaction with a Maori Language Act that is clearly fail-
ing to advance the Government’s own efforts to speak te
reo; endless teaching scholarship plans that may be linked
to perceived demand levels but are not necessarily linked

to long-term goals about language health and vitality; and
a language survey that may not be giving the most accu-
rate information but has nevertheless provided oppor-
tunities for positive media statements. Bearing in mind
that the vision is for the majority of Maori to speak te reo
(albeit ‘to some extent’) by 2028, we wonder how strong
the match-up is between the long-term goals and the cur-
rent action.

One day, perhaps, there may be a Maori flight from the
mainstream system to Maori immersion and bilingual
learning, given the currently tentative indications of bet-
ter educational outcomes for Maori children in that envi-
ronment. Will the bureaucracy be prepared for that?

In sum, and with reference to the four principles
required of the Crown in modern Maori-language policy,
there has been:

» A failure of partnership, with Maori lacking mean-
ingful input into (let alone control of) the key deci-
sions being made about their own language.

> At best, only a belated move to develop policy that
will help revive te reo and safeguard dialect. The
gains made since 1980 owe more to the sheer power
of the Maori-language movement than to Govern-
ment action, and that movement has itself been
weakened by the governmental failure to give it ade-
quate support and oxygen.

» Inadequate priority accorded te reo in resourcing as
a result of this policy failure.

» Failure by the Government itself to become more
Maori-speaking and thus reflect the aspirations of a
growing number of the citizens it represents.

By contrast, Maori have largely met their own obliga-
tions to te reo. As we have shown, at the time it really
mattered, Maori were up for it. The momentum they gen-
erated was crucial, for Maori have a tendency to live up
to the expectations they create of themselves — and in the
1980s and early 1990s that expectation clearly was to be
Maori-speaking.

5.8 REFORMS

The Government’s Maori language agenda is not working.
The decline in speaker numbers in key demographics and
the dwindling proportion of young Maori participating in
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Members of Nga Tamatoa who
participated in a three-week sit-in at
Parliament in 1972 to protest about —
amongst other things — the loss of te reo

1972: Maori language
petition

TIMELINE: THE REVITALISATION AND
RENEWED DECLINE OF TE REO MAORI,
1970-2010

Te reo speakers:
Growth and decline in
speaking proficiency
amongst Maori children
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Two members of the
Waitangi Tribunal,
Chief Judge Edward
Taihakurei Durie (left)
1980: Maori and Paul Temm Qc,
Language 1982: First kohanga visit a kdhanga reo at
1977: First bilingual 1979: Te Ataarangi Week March reo established in Waiwhetu, Lower Hutt
school at Raatoki established Wainuiomata (1985)
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Growth and decline
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enrolments
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children in 170
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kohanga reo education at
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1985: Pita Sharples speaking at the
opening of Te Kura Kaupapa Maori
o Hoani Waititi

1986: Release of
the Report of the
Waitangi Tribunal
on the Te Reo
Maori Claim

1986: An
estimated 700
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under 10 speak
te reo

1987: Maori
Language Act
passed

1987: Fifty primary
schools offering
Maori-medium
education; 3 per cent
of all Maori primary
school students
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launched

1989: 8,724 children
in 470 kohanga;
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Maori children in
early childhood
education at
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Te Rautaki Reo MAori

1999: The incorporation THE
of the guiding philosophy 2003: Release
of the kura kaupapa Maori of the Mdori
movement, Te Aho Matua, Language
into the Education Act Strategy
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Maori-medium education do not justify claims of success,
despite advances in areas such as Maori language broad-
casting. Most of the key indicators show that the language
is currently going backward. The Government has clearly
now recognised that there is a problem by appointing
an independent panel of language experts to thoroughly
review the te reo Maori strategy and spend. We do not
have the panel’s expertise in this field and have no desire
to pre-empt their deliberations. It is of course open to
them, however, to take account of our views in the course
of their own inquiry.

We believe action is urgently needed to turn the nega-
tive statistics around. It will not be easy, and results will
not come overnight, but such has been the plight of te
reo over the last decade that it cannot afford more of the
same. It is with this sense of urgency that we make our
provisional recommendations for reforms. We make no
apology for the fact that these recommendations are far-
reaching. Simply, the gravity of the situation calls for pro-
portionate action.

In sum, we recommend that four fundamental changes
occur:

» Te Taura Whiri should become the lead Maori lan-
guage sector agency. This will address the problems
caused by the lack of ownership and leadership iden-
tified by the Office of the Auditor-General.

» Te Taura Whiri should function as a Crown-Maori
partnership through the equal appointment of
Crown and Maori appointees to its board. This
reflects our concern that te reo revival will not work
if responsibility for setting the direction is not shared
with Maori.

» Te Taura Whiri will also need increased powers.
This will ensure that public bodies are compelled to
contribute to te reos revival and that key agencies
are held properly accountable for the strategies they
adopt. For instance, targets for the training of te reo
teachers must be met, education curricula involving
te reo must be approved, and public bodies in dis-
tricts with a sufficient number and/or proportion of
te reo speakers and schools with a certain propor-
tion of Maori students must submit Maori language
plans for approval.
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» These regional public bodies and schools must also
consult iwi in the preparation of their plans. In this
way, iwi will come to have a central role in the revi-
talisation of te reo in their own areas. This should
encourage efforts to promote the language at the
grassroots.

Central to these recommendations is a greater role for
Te Taura Whiri, as originally intended under the Maori
Language Act. It has the expertise and the singular focus
upon te reo that equip it for such a role. Moreover, its
governance by an appointed board creates the opportu-
nity for a partnership platform for Maori and the Crown.
In short, Te Taura Whiri should lead the Maori-language
sector and be run by a board appointed by both Maori
and the Crown.

We recommend that the new Te Taura Whiri have the
authority to require and approve Maori language plans of
the following public agencies and authorities:

» all central government agencies;

» all local authorities, district health boards and
regional branches of central government in local
body districts where the census shows a sufficient
number and/or percentage of te reo speakers in the
population;

» all State-funded schools (other than kura kaupapa
and other immersion schools) with at least 75 stu-
dents, of whom at least 25 per cent are Maori; and

» all State broadcasters, as well as any other broadcast-
ers drawing on Te Mangai Paho funds.

In addition, Te Taura Whiri should approve all early
childhood, primary and secondary curricula involving
te reo, as well as all level 1 to 3 tertiary te reo courses. It
should also set targets for the training of Maori language
and Maori-medium teachers and require and approve
plans from teacher training institutions showing how
they will meet these targets.

Both the authorities and agencies in districts that meet
the speaker threshold and schools that have the required
Maori student population must consult with local iwi
in the formulation of their plans. In this way we believe
that iwi language planning will become implemented in
the instrumentalities of the State. We also note the strong
desire in certain Maori communities for local control,
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and make the tentative suggestion that the kohanga reo
in any tribe’s rohe be allowed (with a 75 per cent majority)
to secede from the Kohanga Reo National Trust and come
under the administration of the iwi authority. That is of
course a matter for Maori rather than the Crown.

Finally, we recommend that Te Taura Whiri offer a
dispute-resolution service to kohanga and kura whanau
to ensure that the occasional conflicts we have mentioned
cause as little disruption to children’s learning as possible.

These reforms may appear challenging. The question,
however, is whether we as a nation wish to preserve te reo
as a living language or not. If we do, our recommenda-
tions merely reflect the urgency of the situation and the
pressing need for further change. They also need not nec-
essarily come at great extra cost, since reprioritisation
may well address most new expenditure.

Into the future, as New Zealand becomes more ethni-
cally diverse, it is likely that our indigenous culture can
help unify us and define our national identity. Te reo
Maori will be a critical aspect of this. It needs to remain
strong enough to play this role.

5.9 SUMMARY OF RECOMMENDATIONS

Clearly, the Governments Maori language agenda is not
working. Most of the key indicators show that the lan-
guage is currently going backward. We therefore provi-
sionally recommend that:

1. A revamped Te Taura Whiri become the lead Maori
language sector agency, as intended in the Maori
Language Act and as befits the agency’s expertise
and singular focus.

2. Te Taura Whiri function as a Crown-Maori partner-
ship through the equal appointment of Crown and
Maori appointees to its board. Refer to Ko Aotearoa
Tenei: Te Taumata Tuarua for more detail on how
the appointment process could work.”

3. Te Taura Whiri have greater powers, including:

» the authority to require and approve Maori
language plans of the following public agencies
and authorities:

= all central government agencies;
= all local authorities, district health boards,

and regional branches of central govern-
ment in local body districts where the
census shows a sufficient number and/
or percentage of te reo speakers in the
population;

= all State-funded schools (other than kura
kaupapa and other immersion schools)
with at least 75 students, of whom at least
25 per cent are Maori; and

= all State broadcasters, as well as any other
broadcasters drawing on Te Mangai Paho
funds.

» and the authority to:

= approve all early childhood, primary and
secondary curricula involving te reo, as
well as all level 1-3 tertiary te reo courses;
and

= set targets for the training of Maori lan-
guage and Maori-medium teachers and
require and approve plans from teacher
training institutions showing how they
will meet these targets.

4. Both the authorities and agencies in districts that
meet the speaker threshold, and schools that have
the required Maori student population, consult with
local iwi in the formulation of their plans. In this
way, iwi language planning will effectively become
implemented in the instrumentalities of the State.

5. Te Taura Whiri offer a dispute-resolution service to
kohanga and kura whanau to ensure that the occa-
sional conflicts that occur disrupt children’s learning
as little as possible.

We also make a tentative suggestion to address the
strong desire in certain communities for local control.
Perhaps the kohanga reo within any iwi’s rohe could be
allowed (with a 75 per cent majority) to secede from the
Kohanga Reo National Trust and come under the control
of the local iwi authority. This is of course a matter for
Maori rather than the Crown, but we raise it nonetheless.
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The rich legacy from the past is held by us on trust for future
generations. It must be nurtured, not lost.

—House of Commons Culture,
Media, and Sport
Committee
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Ko te manu kai miro, nona te ngahere,
ko te manu kai matauranga, nona te ao.
The bird that eats miro inherits the forest,

but the bird that eats traditional knowledge

inherits the world.




Archives New Zealand holds
over 4 million records dating
from 1840 to the present day.
Numerous records contain
matauranga Maori, whether in
the form of correspondence from
Maori leaders to government
ministers and officials, or Crown
records regarding Maori leaders,
communities, and land.
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CHAPTER 6

WHEN THE CROWN CONTROLS MATAURANGA MAORI

6.1 INTRODUCTION — THE MATAURANGA MAORI AGENCIES

This chapter relates to a number of the Crown agencies and entities that are responsible
for the protection, preservation, and/or transmission of matauranga Maori. They include
the Ministry for Culture and Heritage and the agencies within its sector: Creative New
Zealand, the Museum of New Zealand Te Papa Tongarewa (Te Papa) and Television
New Zealand (TvNz). The chapter also deals with the organisations responsible for New
Zealand’s documentary heritage: Archives New Zealand, the National Library, and,
again, TvNz. In addition, it addresses the roles of the Ministry of Education and the New
Zealand Qualifications Authority (NzQa) in overseeing education delivery, and the pol-
icies of the Ministry of Research, Science, and Technology (MORST) in respect of the
relatively substantial research funding pool. We make some comment on Te Puni Kokiri’s
work in the area of matauranga, too.

We also touch on the work of a number of Crown entities that did not present evidence
but whose work is highly relevant: Radio New Zealand, the Lottery Grants Board, New
Zealand On Air, the Foundation for Research, Science and Technology (the foundation),
and the Health Research Council. Since they were not part of our inquiry,’ we make no
findings about them.

Of course there are other agencies that have a role in the support, oversight, owner-
ship, and custody of matauranga Maori, and we deal with a number of them elsewhere.
For example, the Department of Conservation provides administrative support for the
Matauranga Kura Taiao Fund (described in Ko Aotearoa Tenei: Te Taumata Tuarua®), a
ministerial fund which is focused on the preservation and transmission of matauranga
Maori in biodiversity management, and the Ministry for the Environment funds pro-
grammes aimed at identifying and maintaining matauranga Maori in respect of environ-
mental management. The Ministry of Health does likewise in regard to rongoa Maori.
Cross-agency support for the revival of te reo Maori necessarily involves support for
matauranga Maori.’ In fact, every agency that appeared in our inquiry, and doubtless
most that did not appear, are these days required to work with matauranga Maori to
some extent in performing their functions. But in most of these agencies, matauranga
Maori is incidental to their core business.

By contrast, for the agencies considered in this chapter - all of which operate in the
field of culture and identity in some way — matauranga Maori is at the heart of what they
do. All of them engage actively and explicitly with matauranga Maori as part of their
work. MORST, for example, has a “Vision Matauranga’ policy. Te Papa has a matauranga
Maori strategy. As custodian of significant matauranga Maori material, Archives New
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Zealand has deliberate policies in place for dealing with it.
By considering the claims about these agencies together,
both individually and within their sectors, we have been
able to see more clearly both the problems they confront
with respect to matauranga Maori, and some solutions to
them.

Before going further, we will briefly introduce the agen-
cies themselves. We have divided them into three sectors,
as follows:

> the culture and heritage agencies;

» the education agencies; and

» the research, science and technology agencies.

6.1.1 The culture and heritage agencies

The importance of the culture and heritage agencies to
the survival and transmission of matauranga Maori is
immense. Through several of these agencies, the Crown
is, in legal terms, the owner of the various artefacts and
media (such as films and manuscripts) within or upon
which the matauranga sits — and so is the de facto custo-
dian of the matauranga itself. In other cases, the Crown
funds the perpetuation of certain matauranga-based arts

The Museum of New Zealand Te
Papa Tongarewa. Te Papa holds
the world’s largest collection

of taonga Maori artefacts.
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or the advancement of new ones. The Crown also pro-
vides the means by which many Maori can be exposed
to their culture, be that via broadcasting or the upkeep of
marae.” The significance of these roles to Maori, indeed to
the country, cannot be overstated.

These agencies’ work around matauranga Maori oper-
ates in four loosely distinct spheres: moveable cultural
heritage (artefacts); documentary heritage; broadcasting;
and funding for the creation and presentation of taonga
works. Some agencies have functions across more than
one of these areas. We describe each of the agencies in
turn.

The Ministry for Culture and Heritage is responsible
for the Crown’s activities across a wide range of matters
related to what might loosely be called national identity.
As the lead agency in the area of arts, culture, and herit-
age, it advises its Minister on policy; funds and monitors
the performance of certain Crown agencies within its pur-
view, such as Creative New Zealand and Te Papa; and has
some operational functions, including (and importantly
for this sector) administration of the protected objects
regime. The Ministry also disburses money directly to
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Items such as the wharenui Te Hau ki Taranga (left) and Te Takinga
Pataka show the great value and variety of taonga held by Te Papa.

certain arts organisations such as the Royal New Zealand
Ballet, the New Zealand Symphony Orchestra, and Te
Matatini Society Incorporated, the body which organ-
ises the biennial national kapa haka championship. The
Ministry has departmental expenditure of around $14
million annually, but the amount it disburses to other
agencies and organisations for cultural and heritage
activities is around $260 million. It is this disbursement
function that makes the Ministry’s role so important. The
Ministry employs approximately 100 staff.

Te Papa in Wellington is the only museum in New
Zealand that is a Crown entity, and it is partly Crown- and
partly self-funded. It is a modern museum both in its style
of presentation and in the way in which it is managed. It
holds the world’s largest collection of taonga Maori arte-
facts, ranging from the iconic nineteenth-century carved
house Te Hau ki Taranga to humble stone fragments. It
also includes a vault containing the human remains of
Maori, which have largely been returned from overseas
collections and are held in a manner respectful of tikanga
Maori. Te Papa is an extremely important repository of
matauranga Maori.

Creative New Zealand (otherwise known as the Arts
Council) is funded roughly equally by the Ministry for

6.1.1

Culture and Heritage and the Lottery Grants Board. It in
turn distributes this money to professional arts organisa-
tions that it funds on a recurrent basis; to local author-
ities, which fund around 2,500 community arts projects
annually; and to roughly 500 of the well over 1,000 pro-
jects that bid for funds from its contestable funding pools
each year.

Over the years, it has had several boards or commit-
tees that make these funding decisions, the principal
amongst them being the Arts Board and Te Waka Toi.’
The former has had a general role and the latter has spe-
cifically funded Maori projects. The current Government
has signalled an intention to roll these various boards and
committees into one, with a guaranteed minimum of four
Maori members out of thirteen. What this means exactly
for the funding distributed by Te Waka Toi is unclear (Te
Waka Toi has allocated 12 per cent of the contestable pro-
ject funding offered by Creative New Zealand). Among
other things, Te Waka Toi has offered overseas residen-
cies to Maori artists; developed a “Tohunga Tukunga’ pro-
gramme aimed at funding expert carvers, weavers, and
others to pass on their skills to younger artists; and had
another programme, called “Toi Ake] aimed at developing
art on an iwi basis.

TVNZ is the successor (along with Radio New Zealand)
to the New Zealand Broadcasting Corporation. It is a
Crown entity operating as both a commercial and a pub-
lic broadcaster across several television channels, and is
a key purveyor of culture through this core broadcasting
function. From 2003 it had a charter agreement with min-
isters that required it to promote New Zealand identity
and culture in its programming, including ‘the presence
of a significant Maori voice.” The current Government,
however, has decided to remove the charter from the
legislation and replace it with a more open-ended set of
obligations which include the screening of content that
‘reflects Maori perspectives.

Radio New Zealand, also a Crown entity, is a fully
public broadcaster. It is funded principally by New
Zealand On Air (the trading name of the Broadcasting
Commission), which has funding dedicated to promot-
ing locally-made content on New Zealand television
and radio. Radio New Zealand has a charter agreement
with shareholding ministers which obliges it to provide
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‘programmes which reflect New Zealand’s cultural diver-
sity, including Maori language and culture’’

Radio New Zealand and TvNz also maintain archives
which are significant repositories of matauranga Maori.
Some of the film and television footage in TVNZ’s archive
dates back to the New Zealand Broadcasting Corporation
era, and some was acquired when TvNz purchased the
National Film Unit in 1990. Altogether, its archives meas-
ure 20 kilometres of shelving. Aside from the film reels,
they include one million video items and 500,000 music
recordings. Films and images relating to Maori people,
including living images of experts, practitioners, and
performers explaining, describing, and showing aspects
of matauranga Maori, form a large part of the collection.
It is acknowledged by TvNz to be priceless. Radio New
Zealand’s archive is called Sound Archives/Nga Taonga
Korero. This includes some 14,000 lacquer discs, 20,000
open reel tapes, and 10,000 analogue and digital tape cas-
settes. The Maori part of this collection — Nga Taonga
Korero, which is held in Auckland - includes recordings
of a very large number of Maori cultural events.

Archives New Zealand was until late 2010 a stand-alone

Part of the Pacific collection at
the National Library. These are
some of the many books in the
library’s collection which contain
Maori subject matter.
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Crown agency responsible for the care and storage of
all government records (under section 11 of the Public
Records Act 2005), but it has now been folded back into
the Department of Internal Affairs. Its archives fill 96 kilo-
metres of shelf space. It holds 21,500 motion picture reels,
and a total of 4.4 million separate files and other records,
including the surviving drafts of the Treaty of Waitangi.
It is impossible to know how much of the archive is or
contains matauranga Maori, but the then chief archivist,
Dianne Macaskill, told us that the matauranga Maori
material in the care of Archives New Zealand is substan-
tial indeed.

The National Library includes the Alexander Turnbull
Library. It is the storehouse of the nation’s knowledge.
Opverall, the National Library has a collection of 2.9 mil-
lion books, 4.5 million photographs and negatives, and
100,000 paintings and drawings, nine kilometres of
manuscript shelf space, and myriad other documents,
including newspapers, cDs, serials, ephemera items, and
an increasing number of documents stored in electronic
form. Although its collection is international, it has a par-
ticular focus on material relating to New Zealand, and
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one of its aims is to make its collection available to all the
people of New Zealand.” The National Library is, among
other things, a vast repository of matauranga Maori.

Like Archives New Zealand, in late 2010 the National
Library was integrated into the Department of Internal
Affairs. In the interests of completing this report it was
not possible to provide further updates on this situation
beyond the end of 2010. We are unsure, for example,
whether there will be any effect on current arrangements
concerning matauranga Maori, since at the time of writ-
ing ongoing consideration was being given to the existing
Maori-focused staff positions and internal Maori advi-
sory groups serving these repositories. This report should
inform those considerations.

Finally, the Lottery Grants Board, which also operates
under the auspices of the Department of Internal Affairs,
has a Marae Heritage and Facilities Fund. Part of this
fund, which has grown to around $8 million, is applied
annually to the conservation of marae artworks, and the
bulk of the fund is used for the construction of new marae
buildings. This funding thus contributes both to the crea-
tion of Maori cultural infrastructure and to the preserva-
tion of Maori heritage.

6.1.2 The education agencies
One of the features of New Zealand education in the last
20 years has been the drive to integrate matauranga Maori
into learning at all levels. As a result, various aspects of
matauranga Maori are packaged and delivered on a daily
basis to hundreds of thousands of New Zealanders, Maori
and non-Maori alike, from pre-schools to universities.
This must be seen as a significant and positive develop-
ment. One of its unavoidable effects is that the Crown,
as the funder and largest provider of education in New
Zealand, must oversee the interpretation and transmis-
sion of matauranga Maori wherever it occurs within the
state-funded education system. There is now deep Maori
interest both in how much control the Crown has over
matauranga Maori education and in the way it exercises
that control. This is a different matter from the teaching of
te reo in our education system, with which we have dealt
in chapter s.

The two agencies we focus on here are the Ministry of
Education, the lead agency with overall responsibility for

6.1.4

the education system, and NzQa, which oversees the sys-
tem of academic and vocational qualifications.

6.1.3 The research, science, and technology agencies

In December 2010, the Government passed legislation to
merge MORST and the foundation into a new Ministry of
Science and Innovation. Again, in the interests of com-
pleting our report it was not possible to provide a full
update of these changes, and so our focus here is neces-
sarily on the situation existing before the passage of legis-
lation. While some details will have changed, the thrust of
our analysis should remain unaffected.

The Crown’s research, science, and technology sec-
tor operates under a three-tiered system. The Minister,
on advice from MORST, sets policy for the Crown’s sup-
port of the sector. Beneath MORsT, but independent of it,
are three funding agencies which must give effect to that
policy through their oversight of the approximately $720
million annual research budget. Those agencies are the
foundation, the Royal Society of New Zealand (which,
though not a Crown agency, has an important role in allo-
cating Crown research funding), and the Health Research
Council.

In their respective areas of responsibility, these three
agencies distribute funds to research organisations en-
abling them to embark on research in a wide range of
subjects relating to science and technology. Funded
organisations include Crown research institutes, tertiary
education institutes, private firms, and community organ-
isations. The amount specifically tagged for matauranga
Maori-related research is small, at less than one per cent
of the total. The Ministry has developed a specific policy
in respect of this issue called ‘Vision Matauranga.

6.1.4 Te Puni Kokiri

Te Puni Kokiri is a small policy ministry with limited
operational capacity. We treat it separately from the agen-
cies described above for two reasons. First, the funds it
disburses range across all three sectors. Secondly, its focus
on matauranga Maori extends across almost the entire
organisation. Its position is unique in this respect. More
specifically, it has a policy workstream on matauranga
Maori, ‘matauranga’ is one of the three themes of its over-
all strategic direction, and it operates a $23 million fund
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that annually distributes money to hundreds of projects
involving the transmission or preservation of every con-
ceivable aspect of matauranga.

6.1.5 Summary

In greatly summarised form, we have described the
Crown agencies we deal with in this chapter. We turn now
to our framework for analysis, which is underpinned by
the concepts of shared responsibility, reasonable limits
on the Crowns obligation, and partnership for Crown
agencies and kaitiaki." That is, we outline why Maori and
the Crown share responsibility for the preservation and
transmission of matauranga, why the Crown must, how-
ever, balance other valid interests, and the key principles
that should apply in the creation of viable new models of
Crown-Maori partnership in the culture and heritage,
education, and research, science, and technology sectors.

6.2 FRAMEWORK FOR ANALYSIS

6.2.1 A shared responsibility

We have by now firmly established that matauranga
Maori is a taonga and thus subject to article 2 protection
by the Crown under the Treaty. No one can reasonably
deny this. But in saying this, we must also emphasise that
Maori are the kaitiaki of their own matauranga and it
cannot survive without them. The Crown certainly can-
not - and should not - assume that role for itself. Rather,
the Crown must support Maori leadership of the effort to
preserve and transmit matauranga Maori, with both par-
ties acting as partners in a joint venture.

There are three reasons why - even with concerted
effort - Maori cannot succeed without this state support.
These relate to the fact that, first of all, Maori no longer
live in relatively closed village communities, with access
to tohunga and traditional knowledge as part of everyday
existence. Today, Maori are a highly urbanised and even
globalised people, with this dispersal often caused by
economic and social circumstances well beyond whanau
control. Secondly, the quite severe impact of past state
policies that actively sought - even with some Maori
complicity - to undermine matauranga Maori cannot be
easily undone. Thirdly, in today’s society, the transmission
of all forms of national arts and culture - from ballet to

188

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

broadcasting — could not occur without state support and,
indeed, intervention. Without local content quotas, subsi-
dies, and the like, local culture would be heavily displaced
by global culture.

There are two other reasons why state involvement
in the preservation and transmission of matauranga is
essential. The first is that Maori culture has become an
intrinsic aspect of New Zealand culture and identity,
and thus support for matauranga is of benefit not just to
Maori but to us all. Without a vibrant Maori culture, New
Zealand would lose a key plank of its uniqueness and
sense of identity. The other reason relates to the way the
country is changing demographically. As Maori become
an ever larger proportion of the New Zealand population,
then Maori culture must become ever more ‘mainstream.
As part of this process, the Crown itself must develop an
increasingly Maori complexion.

6.2.2 Reasonable limits on the Crown’s obligation

There are of course reasonable limits on the Crown’s obli-
gation. As Crown counsel and Crown witnesses are wont
to remind us, the Crown’s obligation to Maori must be
constrained by limited funds, competing priorities, and
the wider public good. The legitimate rights and expec-
tations of others must also be considered. These will
include, for example, private property rights in physical
taonga and manuscripts.

The arts and broadcasting often struggle to make head-
way in the competition for Government resources, as do
heritage-based agencies such as museums and libraries.
This will necessarily limit the amount available for matau-
ranga Maori-related programmes in those areas.” On the
other hand, a scarcity of funds accentuates the need for
each agency to establish clear objectives for expenditure,
and for agencies operating in the same field to co-operate.

Similarly, there is clear tension between the expecta-
tion of kaitiaki that they should control access to iwi-
or hapi-based matauranga Maori held, for example, in
the National Library or Archives New Zealand, and the
broader principle - fundamental in any free society - of
open access to information held by the State. The idea that
kaitiaki should have some control over their own matau-
ranga Maori makes sense at one level. Nevertheless, many
of the beneficiaries of open access to such information
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are Maori themselves who cannot, for whatever reason,
access the material via kaitiaki. We must therefore find
new ways of resolving these tensions so that rules devel-
oped in the name of rangatiratanga do not have the unin-
tended effect of distancing Maori from their matauranga.

The treatment under the Protected Objects Act 1975 of
taonga taturu or Maori artefacts found in New Zealand
provides a further example.” Around 180 of these items
are found annually. Kaitiaki argue forcefully that the law
should recognise Maori title to taonga taturu, no matter
who finds them. Kaitiaki argue that unless there is clear
evidence the item is no longer Maori owned, interim title
should be vested in the tangata whenua of the place where
it is found, not in the Crown. There is much to commend
this principle. The law, however, makes the Crown the
interim (‘prima facie’) owner and puts the onus on kaitiaki
to apply for title to the chief executive of the Ministry for
Culture and Heritage.” While at first glance this appears
unfair, the Crown has the advantage of expertise in the
care of these items, the facilities to store them, and the

6.2.2

Archaeological dig, Cook’s Cove,
Tolaga Bay, November 2007.

The process for determining the

ownership of items found during
such excavations is set out in

the Protected Objects Act 1975.

money to fund ongoing care. Few iwi and even fewer hapa
have this capacity. There is a real risk that recognition of
presumptive title in the tangata whenua will serve only
to endanger the physical integrity of very fragile taonga.
This is perhaps one example where the principle would
favour Maori empowerment, but practicalities must in
most cases outweigh it.

The point of balance between these competing con-
siderations may well be found in concepts of conditional
title such as Crown trusteeship, and in custody partner-
ships - that is, shared responsibility between the relatively
resource-rich Crown and iwi whose spiritual and emo-
tional investment in the matauranga is much greater.

These examples serve to make the point that there are
nearly always other interests to be balanced which set
reasonable limits on the Crown obligation. There can be
no single rule. Each case has its own context, and each
context helps us to define the appropriate limits. What is
common to all cases is the need to identify these wider or
competing interests and to carefully weigh them.
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6.2.3 A principled and co-ordinated approach

We recommend that a series of principles apply to the
establishment of viable partnership models between
Maori and the Crown in the retention and transmission
of matauranga Maori. While each case will vary, we think
that Crown co-ordination, appropriate prioritisation,
sufficient resourcing, and shared objective-setting with
Maori are all needed to ensure success. These ‘working
principles’ would allow for the practical application of the
higher-level principles of good Crown conduct articulated
over the years by the courts and the Waitangi Tribunal.

Some of these working principles particularly stand
out. Crown co-ordination, for example, is of great impor-
tance, given the number of agencies within each sector
and the ensuing danger that they will pull in different
directions. Agencies should not just avoid duplication of
effort, but should be conscious of their own roles within
broader matauranga strategies. Given the size of the cul-
ture and heritage sector, we accept that this co-ordination
may need to take place at sub-sectoral level - say between
the broadcasting, archival, arts, and antiquities agencies
respectively. But that may not obviate the need for gen-
eral sectoral co-ordination on overall and shared goals for
matauranga Maori.

At whatever level of co-ordination they operate, agen-
cies must set objectives in partnership with Maori, and
steps must be taken to identify the appropriate repre-
sentatives of the Maori Treaty partner. Amongst the sec-
tors we cover in this chapter there are a number of advo-
cates, lobby groups, and experts for the relevant areas of
matauranga who lend themselves to being grouped into
electoral colleges. But true partnership requires engage-
ment with the non-specialist Maori community rather
than just the ‘usual suspects. Moreover, the varied nature
of the three sectors covered in this chapter means that a
different formula will be needed to establish partnership
arrangements in each case.

Having set out our framework for analysis of shared
responsibility, reasonable limits on the Crown’s obliga-
tion, and co-ordinated partnership, we now proceed to
assess the performance of the matauranga agencies. In
doing so, we particularly apply the principles for Crown-
Maori partnership in the retention and transmission of
matauranga.
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6.3 A SECTOR-BY-SECTOR ANALYSIS
Beginning first with the culture and heritage sector and
then turning to education and research, science, and tech-
nology, we discuss in brief the agencies’ current objec-
tives, programmes, and sums expended on matauranga
Maori. Following that we outline any partnership pro-
cesses they currently have in place for engaging with
Maori. After briefly relating the claimants’ concerns about
these agencies, and the Crown’s response to those conten-
tions, we conclude with our analysis of the agencies’ per-
formance and our proposals for change. Our suggested
reforms should lead to genuine Crown co-ordination and
partnership arrangements and, as a result, corresponding
benefits for matauranga Maori.

6.3.1 Culture and heritage agencies

(1) Current objectives, programmes, and expenditure

For our description of the current objectives and pro-
cesses of the culture and heritage agencies, we once again
distinguish between those agencies involved in: move-
able cultural heritage; documentary heritage; broadcast-
ing; and funding the creation and presentation of taonga
works.

Some agencies, such as the Ministry for Culture and
Heritage, of course appear under more than one of these
headings. In order not to lose sight of the Ministry’s over-
all objectives and the full range of its functions, therefore,
we begin with a note about its strategic focus.

(a) THE MINISTRY FOR CULTURE AND HERITAGE
As already noted, the Ministry for Culture and Heritage
has a direct involvement in arts and culture funding
and moveable cultural heritage. It also has oversight of
the Government’s interests in broadcasting, channelling
funds to Radio New Zealand (specifically for Radio New
Zealand International), New Zealand On Air and, until
recently, TvNz. It undertakes a few other operational
activities, such as funding Maori oral history projects,
sponsoring and hosting a Fellow in Maori History (which
in 2008 yielded a history of ¢ Company of the 28th
(Maori) Battalion), and making the content of its online
encyclopaedia available in both Maori and English.

The Ministry has high-level objectives with respect
to matauranga Maori. One of its nine ‘priorities’ is
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‘Increased contribution of Maori and Maori culture’ and
a ‘long-term goal’ is ‘An increased presence and profile of
culture in New Zealand that also realises the potential of
Maori. One of the external trends it sees as influencing
its work programme is the fact that ‘Maori culture will
be increasingly important both as the Maori population
grows, and as more New Zealanders gain an appreciation
of Maori culture’™* The Ministry has also seen the number
of te reo speakers and Maori Television ratings as indica-
tors of Maori cultural strength. At the time of our hear-
ings it had a Kaihauta Maori, and it now has a Pou Arahi
Whakahaere or Strategic Maori Adviser.

Like other agencies, the Ministry’s interaction with iwi
as a result of Treaty settlements has significantly expanded
in recent years. As part of each settlement the Minister for
Arts, Culture and Heritage is now responsible for issuing
protocols about a wide range of matters, including deci-
sions about taonga taturu; iwi input into board appoint-
ments; tendering for spiritual, cultural, and professional
services; and developing an inventory of an iwi’s taonga
held by Te Papa.

6.3.1(1)(b)

(b) MOVEABLE CULTURAL HERITAGE

Te Papa places considerable emphasis on matauranga
Maori in its objectives and programmes. These include
a central commitment to honouring the Treaty, and the
aim of sharing decisions with kaitiaki on the care and
display of taonga held within its collections. Te Papa also
aims to develop and maintain relationships with Maori
groups, to operate under a ‘partnership’ between the chief
executive and the kaihautd, and to underpin all its activ-
ities ‘by scholarship and matauranga Maori.” In practical
terms, the museum has a Ropa Whakamana Maori team,
a Karanga Aotearoa koiwi repatriation programme and
team, 2%5-year-long iwi exhibitions, and so on. So much
of what Te Papa does is focused on matauranga Maori
that it is impossible to quantify the proportion it spends
on such activities.

The Ministry for Culture and Heritage plays a ‘facili-
tative’ and protective role with respect to the discovery,
return, and export of taonga taturu. This includes meet-
ing the costs of sending items found in swamps to the wet
wood laboratory at Auckland University for preservation.

Boxes containing koiwi tangata
(human remains) of 33 Maori
are carried onto Te Papa’s
Rongomaraeroa Marae during

a repatriation powhiri in 2009.
The return of such remains
from overseas museums follows
usually delicate negotiations.
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(c) DOCUMENTARY HERITAGE

Since Archives New Zealand stores the country’s record
of government activity, it necessarily holds a significant
amount of matauranga Maori material. Its awareness of
this is reflected in the fact that ‘Responsiveness to Maori’
is one of its four strategic principles (along with ‘Better,
smarter, customer-focused services, ‘Digital transforma-
tion, and ‘Value for money’).”® Archives New Zealand
requires knowledge of tikanga Maori at board level (the
Archives Council), and gives advice to agencies on how
to care for their records - including the protection of
any matauranga they might contain - before they are
archived. Its staff also includes a kaihauta, who is a senior
manager, and a cultural adviser.

The National Library makes a similar kind of commit-
ment. Its Kaupapa Mahi Tahi partnership plan recognises
both Maori rights to taonga and the need for those taonga
to receive proper care. The Library operates under a prin-
ciple of ‘collaborative relationships’ with whanau con-
nected to the taonga in its collections. Like the Archives
Council, the governing bodies for the Alexander Turnbull
Library and the National Library are statutorily required
to be able to advise the Minister on matters relating to
matauranga Maori. The National Library has also had
a kaiwhakahaere Maori heading a ‘Ratonga Maori -
Services to Maori’ team, which includes a number of spe-
cialist Maori-focused positions.

At TVNz, the head of the organisation’s Maori
Department scrutinises and makes decisions on requests
to access Maori images held in TvNZ’s film and television
archive.

(d) BROADCASTING

As we have noted, TVNZ’s charter is soon to be replaced
with a much less prescriptive and open-ended obligation
for the broadcaster to screen content that ‘reflects Maori
perspectives. Accordingly, the broadcaster intends to issue
a revised statement of intent when the amending legisla-
tion is passed.” Under its 2007 Maori Content Strategy,
it aims to become New Zealand’s ‘Maori Content Leader,
mainly through the ‘multiple platforms’ of its two main
channels, two digital channels, and its website.* TVNZ’s
Maori-focused news and current affairs programmes are
funded directly by Te Mangai Paho. Again, as mentioned,

192

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

Radio New Zealand’s charter requires it to provide ‘pro-
grammes which reflect New Zealand’s cultural diversity,
including Maori language and culture’

New Zealand On Air has a Maori strategy that includes
the aim of supporting ‘the production of quality Maori
programmes made for a general audience in prime time’
In 2009/10 it spent $6.1 million on Maori broadcasting
investments, predominantly on television content but also
some radio programmes and music. Its Maori strategy
describes a ‘Maori programme’ as ‘one that makes a con-
scious effort to reveal something of the past, present or
future of the Maori world’"”

(e) ARTS AND CULTURE FUNDING

The Ministry for Culture and Heritage’s most notable
direct involvement in Maori arts and culture funding
is the $1.2 million it grants annually to Te Matatini, the
national biennial Maori performing arts competition.

Among the five ‘values’ listed in Creative New Zealand’s
strategic plan is ‘Partnering with Maori as tangata
whenua’*® The plan also has goals about preserving Maori
heritage arts and producing innovative new Maori work.
To achieve these goals Te Waka Toi has allocated approxi-
mately $3 million of contestable and recurrent funding to
Maori artists annually. This corresponds to the general
pool administered by the Arts Board on a proportion-of-
population basis. Te Waka Toi has also operated specific
programmes to support ‘heritage’ Maori arts (such as
whakairo, whaikorero, raranga, and so on). As noted, Te
Waka Toi is soon to be disestablished, and it remains to be
seen what impact this will have on the funding of Maori
artists.

Lottery Grants Board money is disbursed across a num-
ber of themes, including an Environment and Heritage
fund, which is allocated to projects that promote or con-
serve New Zealand’s natural or cultural heritage (includ-
ing the upkeep of local museums), and a Marae Heritage
and Facilities fund of approximately $8 million annu-
ally, which funds marae upgrades and improvements.

» Te Waka Huia promoting New Zealand’s presence at the Venice
Biennale in 2009. Our national image in the international arena and at
home is greatly strengthened by performances like these. The group’s
appearance was in part funded by Creative New Zealand.
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Advice for applicants to the latter is provided by the spe-
cialist Maori heritage team at the Historic Places Trust.
Lottery Grants decisions on funding applications are
made by committees with specialist knowledge and skill.
The Environment and Heritage fund committee has at
least one Maori member, while the Marae Heritage and
Facilities fund committee has an all-Maori five-person
membership.

(2) Partnership processes

(a) THE MINISTRY FOR CULTURE AND HERITAGE

It is not clear what partnership processes the Ministry for
Culture and Heritage has in place for dealing with Maori.
It may well have a good relationship with Te Matatini
Society, for example, and with iwi on specific projects.
We are aware that the Ministry’s Kaihauta Maori advised
staft on their dealings and consultation with Maori; that a
‘Maori Responsiveness Guide’ exists for staff; and that the
2010 annual report referred to the Ministry’s ‘Increased
collaboration with Maori on cultural policies and pro-
grammes,” but we did not receive information on any of
these processes.

We take heart in any event from the Ministry’s 2008
acknowledgement that achieving its key outcomes in
coming years will increasingly rely on ‘ensuring that the
Ministry is equipped to liaise effectively and confidently
with Maori’* Again, we have no information about how
and when this ‘liaison’ may be occurring. Counsel for
Ngati Koata claimed that the Ministry had conceded it
relied on Te Puni Kokiri for a Maori perspective, rather
than engaging directly with Maori. While we are not con-
vinced that the Ministry’s witness actually suggested this,
we do note that in its latest annual report the Ministry
explains that it met its organisation capability objective
of ‘Increasing the involvement of Maori through Maori
language training for Ministry staff and implementing a
relationship agreement with Te Puni Kokiri.”

(b) MOVEABLE CULTURAL HERITAGE

Te Papa undertakes wide-ranging engagement with
Maori during the normal course of its business. The key
partnership processes probably occur under the auspices
of its ‘Mana Taonga’ policy, which ‘provides iwi and com-
munities with the right to define how taonga within Te
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Papa should be cared for and managed in accordance
with their tikanga or custom’* An example of this pol-
icy in action is the iwi exhibitions, which are managed in
such a way that kaitiaki have real control over the presen-
tation of their taonga. As part of its commitment to telling
‘the nation’s stories, Te Papa also aims to build ‘relation-
ships with Tangata Whenua.” Despite the lack of statu-
tory requirement for Maori representation on Te Papa’s
board, the museum’s internal policy is that there should
be ‘effective Maori representation’ at board level.”* In
early 2010, four of the eight Te Papa board members were
Maori (although two were replaced by non-Maori when
their terms expired in August 2010).

The chief executive of the Ministry for Culture and
Heritage, as a matter of operational policy, consults first
with tangata whenua and the appropriate local museum
before determining custody of a found taonga taturu. In
terms of more substantive engagement on objectives with
Maori, the Ministry established a Maori Reference Group
a decade ago, when the Antiquities Act 1975 was under
review. This committee advised, among other things,
on the process for consulting Maori on the legislative
changes, but had no lifespan beyond the introduction of
the new Act. The original Bill (called the Protection of
Moveable Cultural Heritage Bill) envisaged the establish-
ment of a Ropti Wananga Taonga to work alongside a
Cultural Heritage Council (in a similar fashion, perhaps,
to the Arts Board and Te Waka Toi) in making decisions
on the ownership, custody, and export of cultural arte-
facts, but this did not eventuate. We are unaware of the
reason for this change.

(c) DOCUMENTARY HERITAGE

Archives New Zealand has an internal Maori consultative
group, Te Pae Whakawairua, set up by the chief archivist
in 2001/02. Members comprise a range of Maori indi-
viduals with backgrounds of relevance to Archives New
Zealand’s work. According to the chief archivist, the
institution has a special relationship with Auckland hapa
Ngati Tipa, because of the location of the new Archives
New Zealand building there, and with the Wellington
Tenths Trust, because of the location of the Wellington
office. Archives New Zealand also has working relation-
ships with Te Wananga o Raukawa, the Maori Studies
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departments at Victoria and Otago Universities, and the
Kaunihera Kaumatua in Wellington. Furthermore, it has
established the position of community archivist, whose
role is to work with Maori and other community groups
on managing community archives.

It is notable, however, that Archives New Zealand
refers to Maori in its latest annual report not as a ‘partner’
but as ‘an important stakeholder’”

The National Library also has an internal Maori con-
sultative group called Te Komiti Maori. Its functions
and purpose appear to be similar to those of Te Pae
Whakawairua. As mentioned above, the Library has a
principle of making collaborative care arrangements
with whanau depositing material. Another of the guiding
principles for staff on the care and preservation of Maori
materials concerns consultation: the Library notes that
‘Consultation with Maori staft shall not be an acceptable
substitute for the development of collaborative relation-
ships with Iwi and hapi.*® Like Archives New Zealand,
the Library has a special relationship with the Wellington
Tenths Trust, from whom it receives advice on proto-
col and policy issues. The Library sometimes partners
with iwi over particular exhibitions, such as with Ngati

6.3.1(2)(d)

The Treaty of Waitangi on
display at Archives New
Zealand’s headquarters

in Wellington. The Treaty
documents were included
on UNESCO’s Memory of
the World register in 1997.

Kahungunu over the photographs in the Samuel Carnell
archive.

TVNZ’s witness told us that its Maori Department
staff ‘liaise extensively” with the Maori community when
requests are made to use Maori images from TVNZ’s film
archives.” We have no information as to whether any such
engagement occurs at Radio New Zealand when there are
requests to use material from the Sound Archives/Nga
Taonga Korero collection. The collection’s access policy
emphasises ‘permanent accessibility’*

(d) BROADCASTING

TVNZz does not appear to engage directly with Maori in
setting its objectives. Indeed, the broadcaster has dis-
pensed with the position of kaihautti that existed at the
time TVNZ’s witness gave evidence in 2007. Nor does it
appear that New Zealand On Air liaises with Maori in set-
ting its objectives for Maori broadcasting. There is cur-
rently some Maori representation on the boards of both
TVvNZ and New Zealand On Air (one member each),
but there is no statutory requirement for this. It does
not appear that there is any Maori representation on the
board of Radio New Zealand.
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Hikurangi by Phil Berry. Berry
(Ngapuhi) has been permitted
to use the Toi lho mark of
excellence from Te Waka Toi/
Creative New Zealand for his
painting and kowhaiwhai.
The creation of the mark was
facilitated by Te Waka Toi

in consultation with Maori
artists, who also designed and
created the trade mark.

(e) FUNDING THE CREATION AND PRESENTATION OF
TAONGA WORKS

Creative New Zealand was praised by the claimants for
its collaboration with Maori artists on the Toi Tho ‘Maori-
made’ mark. In terms of its core arts funding, however,
we are unaware of any process it has in place for setting
objectives in conjunction with Maori. It refers in its 2010
annual report to having ‘in place a strategy for partnering
with Maori,” but it is not clear what this entails. The most
obvious form of partnership we are aware of is the Maori
membership of Te Waka Toi, which is to be replaced, as
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noted, by a minimum of four Maori members of a new
13-strong single board of governance for arts funding.

The priorities for the Marae Heritage and Facilities
committee of the Lottery Grants Board are set by the
committee itself. The board’s 2010 annual report notes
that these included wharenui, wharekai, wharepaku, and
fire safety equipment. While the committee members
are themselves Maori and have strong links to the Maori
community, it is not clear whether any formal engage-
ment with that community occurs in the identification of
these priorities.
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(3) The arguments of the parties

The claimants offered some support for the work of the
culture and heritage agencies, such as that of the Tai
Tokerau claimants for Te Papa and its policies. But some
claimants were concerned that kaitiaki often relied, for
the recognition of their relationship with taonga works,
on the goodwill of staff at agencies such as Archives New
Zealand, the National Library, and TvNz. They expressed
concerns, for example, about the way Ministry for Culture
and Heritage officials were charged with making impor-
tant decisions under the Protected Objects Act without
any formal requirement for Maori input, and objected to
what they saw as the principle of public access overrid-
ing their rights as kaitiaki to matauranga held in Crown
repositories. Ngati Koata, in particular, called for the stat-
utory requirement for compliance with Treaty principles
or provision for Maori participation at governance level at
several agencies.

More specifically, the claimants also objected strongly
to the assumption of prima facie Crown ownership of
unearthed taonga taturu, and claimed an unremedied
prejudice from the operation of antiquities legislation
before 1975. They felt the Crown should do more to help
repatriate their taonga works from overseas museums.
They contended that arts funding was insufficient to
adequately support their matauranga, and that TvNz had
made little commitment to its charter obligations (and
would make less commitment with the charter’s impend-
ing demise).

The Crown responded that it was making considerable
efforts to support the kaitiaki relationship with taonga
works, although it denied this right went as far as regu-
lation and control. It pointed to policies such as Mana
Taonga at Te Papa, which it felt gave iwi a considerable
say in the presentation and care of their taonga, as well
as programmes in support of Maori arts at Creative New
Zealand. It contended that there were reasonable limits on
its ability to accommodate kaitiaki desire for greater con-
trol. For example, it argued that there was a strong Maori
interest in the maintenance of relatively open access to
documentary matauranga, and that Te Papa had fairly
acquired most of its Maori collection. It also said it would
return taonga it had not legitimately acquired, such as Te
Papa’s centrepiece, Te Hau ki Taranga. Finally, we note

6.3.1(4)

that the Crown argued that no prejudice to Maori arose
from either prima facie Crown ownership of newly-found
taonga taturu or the ending of the TvNz charter.

(4) Analysis of performance and recommended reforms
A range of commitments are made by the culture and
heritage agencies in terms of according matauranga
Maori an appropriate priority. Some locate Maori issues
at the forefront of their strategic priorities, while for oth-
ers the focus is more tangential. There are also internal
inconsistencies. Archives New Zealand, for example, has
‘Responsiveness to Maori’ as one of its four strategic prin-
ciples, which would appear to accord Maori interests the
highest degree of priority — but it also describes Maori as
a stakeholder rather than a partner.

We are aware that some Crown co-ordination occurs.
Archives New Zealand, Te Papa, and the National Library,
for example, collaborate on a range of issues relating to
information and heritage policy, including those involv-
ing digital record-keeping. In its latest statement of intent
Archives New Zealand states that it will ‘work closely
with both iwi and other agencies, including the National
Library and Te Papa, to look at innovative and sustainable
options to address the long-term aspirations of Maori.”
TVNZ shares archive footage with Maori Television for a
retrieval fee. And the Ministry for Culture and Heritage
and Te Puni Kokiri signed a relationship agreement in
June 2010 to reflect their common interest in Maori arts,
culture, and heritage.

Beyond these few examples we have little to base an
assessment on. We are unaware, for example, of the extent
to which Te Puni Kokiri, Creative New Zealand, and the
Marae Heritage and Facilities committee co-ordinate
over applications for funding for the preservation of
marae artworks. We are also uncertain of the extent of
co-operation between TvNz and Maori Television over
Maori programming and scheduling, in an area where
competition seems counter-productive to the cause of
preserving te reo and matauranga Maori (TVNZz refers to
Maori programming in any event as ‘highly competitive’
and notes its own ‘tremendous advantage’).”” Nor do we
know whether the Ministry for Culture and Heritage and
Maori Television discuss mutual objectives, despite Maori
Television ratings recently being one of the indicators of
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cultural strength and identity identified by the Ministry
in its Statement of Intent. We can assume that where
such coordination does occur, it is on an ad hoc basis
and aimed at avoiding duplication of funding, rather than
from any co-ordinated strategy to preserve matauranga
Maori.

Overall, we believe current levels of co-ordination are
insufficient. We would have hoped to see evidence of
much greater collaboration across the sector on goals that
contributed to a broad strategy. We recommend that Te
Puni Kokiri and the Ministry for Culture and Heritage
take on leadership roles to achieve this. We recommend
that research projects such as Te Puni Kokiri’s compre-
hensive marae survey and Creative New Zealand’s com-
pleted inquiry into the health of Maori heritage arts pro-
vide a basis for setting priorities and ensuring Crown
efforts are co-ordinated with clear objectives in mind.

Our assessment is that partnerships between the cul-
ture and heritage agencies and Maori do not currently
exist. There are focus groups, specialist panels, and advis-
ers, but nothing that could be described as a true partner-
ship. Archives New Zealand does not even regard Maori
as more than an important stakeholder amongst others.
That said, we do not detect a lack of will amongst these
agencies to establish stronger relationships with Maori.
It may well be that, once stronger guidelines and a sym-
pathetic policy environment are in place, partnership
forums will quickly follow. So too might formal part-
nership arrangements, such as shared custody or Crown
trusteeship, that are marked by the Crown’s provision of
resources and the necessary spiritual investment from
Maori.

We suggest the formation of an electoral college as the
solution to identifying representatives of the Maori part-
ner. There are a number of obvious candidates for mem-
bership of this. We believe that bodies such as Toi Maori
Aotearoa (the Maori artists body), Te Ropa Whakahau
(the Maori librarians collective), and Te Matatini Society,
together with iwi organisations and other Maori entities
with a more general focus, could successfully appoint rep-
resentatives to sit at a partnership table with the Crown.
Once again, our main concern is with the general princi-
ple, which we consider to be sound - it will be for others
to determine the make-up of such a college.
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Donna Campbell and Sam Mitchell at the Roopu Raranga Whatu o
Aotearoa (National Weavers Association) hui, 2009. This national body
for weavers is represented by the national Maori artists’ umbrella body,
Toi Maori Aotearoa. The latter is an obvious candidate for membership
of any electoral college chosen to appoint Maori representatives to work
in partnership with the Crown in the culture and heritage sector.

We recommend that the Maori representatives work
with equal numbers of Crown appointees on a new kind
of entity, which we will call a Crown-Maori partnership
entity. The body’s exact role and powers, and how it is ser-
viced, are matters for the parties to settle, but adequate
resources and time must be provided by the Crown to
ensure successful engagement. This would include suffi-
cient support for the work of an electoral college, if one is
established.

We have other specific recommendations for the
culture and heritage agencies, which we take up in Te
Taumata Tuarua.™
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6.3.2 Education agencies
(1) Current objectives, programmes, and expenditure
The Ministry of Education has a range of policies and
programmes directed at matauranga Maori. Schools
are statutorily required to take steps to offer instruction
in tikanga Maori where parents ask for it, and the new
national curriculum adopted in November 2007 places
emphasis on te reo Maori and the Treaty. The curriculum
has a Maori-medium equivalent, called Te Marautanga,
which (in translation) includes goals around nurturing
‘the language and customs of whanau, hapa and iwi.”
Indeed, within the education system there now exists a
Maori-medium or kaupapa Maori education pathway,
from kohanga reo to kura kaupapa Maori to wananga.
The transmission of matauranga Maori, including espe-
cially te reo, is a core function of this learning option,
some of which is of course replicated in the mainstream
or English-medium system.

A vast amount of money - nearly $12 billion per annum
- is expended on the education system, and every dol-
lar has to be carefully allocated. But the cost of ‘kaupapa
Maori" education is not a burden on the budget. That is
because the expenditure on providing kaupapa Maori
students with an education would have occurred anyway,
regardless of their choice of school.

6.3.2(1)

The Ministry of Education has a Maori Education
Strategy, called ‘Ka Hikitia, which aims to lift Maori
educational performance through a ‘transformational’
agenda of ‘sharing power, supporting Maori ‘self-devel-
opment and self-determination;, and including Maori cul-
ture in the learning process. One means to achieve this
is to further education partnership agreements with iwi
organisations.*

NzQa also has a Maori strategy, the ‘Maori Strategic
and Implementation Plan, which places great emphasis
on the teaching of Maori knowledge. It was praised by the
Wai 262 claimants for its willingness to accept Maori con-
trol over their matauranga. NzQa in fact has an entire sec-
tion within its National Qualifications Framework called
‘Field Maori, which aims to cater for the growing demand
for formal recognition of Maori teaching, knowledge, and
skills. Field Maori includes almost 30 qualifications and
700 unit standards or courses. One explicit function of
Field Maori unit standards is their contribution ‘to the
maintenance of Maori culture’”

NzQa supports Field Maori through its Maori Qualifi-
cations Service business unit. This unit has a programme
of provider development and support, which helps Maori
providers to deliver quality programmes that ‘uphold the

principles of retention and preservation of Matauranga.®

Wharenui (meeting house)
representing the many skills

and disciplines of the Maori
qualification category known

as ‘Field Maori’. NzQA notes on
its website that ‘the disciplines,
or sub fields, within Field Maori
are represented by pou (pillars)
in the wharenui . .. where
knowledge is nurtured. The four
cornerstones are Reo Maori (the
Maori language), Tikanga (Maori
traditions and customs), Nga
mabhi a te whare pora (traditional
weaving), and Whakairo
(traditional carving).
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(2) Partnership programmes

While we are unsure of the detail, we are aware that the
Ministry of Education consulted with Maori about the
content and direction of Ka Hikitia, as well as the content
of the New Zealand Curriculum and Te Marautanga. We
assume that there was also consultation on NzQA’s Maori
strategy, and in April and May 2010 NzQA undertook con-
sultation on quality-assuring matauranga Maori courses
and qualifications. We also note that Te Rananganui
o Nga Kura Kaupapa Maori has a statutory right to be
consulted about the designation of schools as ‘kura kau-
papa. We must also make special mention of the system
of Maori expert advisory committees or whakaruruhau
that work with NzQA on the development of unit stand-
ards within Field Maori. These committees have advi-
sory status only, and are not required by statute, but the
NzQA witness told us that their advice was always taken
and no whakaruruhau had been disestablished. As part of
its Maori strategy NzQa has also now established a Maori
advisory group called Nga Kaitahono, which is charged
with ensuring ‘the Authority’s approach to Maori know-
ledge is compatible with Maori values’”

Beyond this we are unaware of any formal joint objec-
tive-setting between education officials and Maori. There
have been Hui Taumata Matauranga in recent years, but
these discussions could be more accurately described as
a high-level sharing of ideas rather than a true partner-
ship forum. The Secretary for Education, however, won
support from the claimants for her willingness to enter
into a long conversation’ with Maori about ways in which
decision-making could be genuinely shared with them.*
Her outlook seems clearly reflected in the language used
in Ka Hikitia, which we have described above.

(3) The arguments of the parties
The claimants generally had praise for the work of NzQa,
particularly its strategic plan and the role of the whaka-
ruruhau. However, they felt that the whakaruruhau
should be entrenched as decision-makers rather than
advisers, in order for rangatiratanga to be properly rec-
ognised. They also stressed that past Crown actions had
greatly weakened Maori educational institutions, such as
the whare wananga.

As noted, the Ministry of Education also won praise for
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the commitment of the Secretary for Education and the
content of the new national curriculum. Some claimants
felt, though, that there remained scope for greater engage-
ment with Maori, and Ngati Porou claimants called spe-
cifically for greater Ngati Porou control over the delivery
of education to their students.

The Crown responded by pointing to the initiatives
taken by NzQa and the provision for the teaching of
matauranga enshrined in the Education Act and embod-
ied in the support for kohanga reo, kura kaupapa Maori,
and wananga.

(4) Analysis of performance and recommended reforms
One of the Ministry of Education’s six ‘priority outcomes’
is ‘Maori enjoying education success as Maori. To achieve
this, the Ministry explains that ‘we need an education
system that captures and reflects that identity, language
and culture are essential ingredients for all learners and
critical to the success of Maori learners in education. It
also plans to build ‘relationships with iwi as the prime
sources and expert providers of identity, language and
culture. However, the indicators of the success of this pri-
ority outcome are not so much the retention or transmis-
sion of matauranga Maori but the proportions of Maori
participating in early childhood and tertiary education
or achieving literacy and numeracy standards and NCEA
qualifications.”

For its part, NzQA has as nine ‘key initiatives, two of
which relate specifically to Te Rautaki Maori’, the Maori
Strategic Plan. The intended impacts of these are the crea-
tion of qualifications ‘that contribute to Maori education
and development . . . and take into account a Maori world
view and the delivery by institutions of ‘programmes
based on matauranga Maori. Like the Ministry, NzQaA
gives prominence to the desired outcome of ‘Maori enjoy-
ing education success as Maori.*

Overall, therefore, we believe there are some posi-
tive signs about the priority accorded matauranga Maori
within the sector. The leadership of a policy ministry
ensures co-ordination in the education sector and places
the education agencies in a strong position to work col-
laboratively towards matauranga Maori objectives. How-
ever, we recommend that the Ministry develop some
specific indicators around matauranga Maori in order to
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properly gauge its Maori-focused activities. Maori partici-
pation in education and the achievement by Maori of aca-
demic standards are not necessarily the same thing as the
successful transmission of matauranga.

At present there is also little that could be regarded as
true partnership with Maori in objective-setting. To allow
such formal engagement to occur, we suggest the selec-
tion of representatives of the Maori partner through an
electoral college. The education sector indeed lends itself
to this through the existing kaupapa Maori education
pathway. In other words, the Kohanga Reo National Trust,
Te Rananganui o Nga Kura Kaupapa, and Te Tau Ihu o
Nga Wananga are representative bodies with broad man-
dates, and they could share in the appointment of repre-
sentatives to sit at a partnership table with the Crown.*
Others involved in that process would need to represent
the interests of Maori in mainstream education.

As with our recommendation for the culture and her-
itage sector, here also we recommend the creation of a
Crown-Maori partnership entity in education. As we col-
lectively strive to find ways in which to lift Maori educa-
tional performance, the importance of such a body could
be immense. Maori should feel they have ownership of
the decisions taken by it, and this sense of partnership
should have a positive impact on the Maori relationship
with the education system overall. It would naturally need
sufficient resources and time to be effective.

6.3.3 Research, science, and technology agencies

(1) Current objectives, programmes, and expenditure

The principal way in which MORST promotes matauranga
Maori in the science sector is through its policy frame-
work Vision Matauranga, introduced in 2005. Vision
Matauranga emphasises and seeks to ‘unlock’ the com-
mercial or ‘innovation’ potential of matauranga Maori.**
The foundation speaks in a similar vein in its own strategy
of Maori knowledge offering ‘distinct points of premium
value for the New Zealand brand’® The Health Research
Council refers to placing matauranga Maori ‘in the mar-
ket place.*

Only a very limited amount of money is tagged to the
funding of matauranga Maori in research, science, and
technology, however, with MORST’s ‘Vision Matauranga
Capability Fund’ (known from its inception in 2000 until

6.3.3(2)

Cover of Vision Matauranga.
This policy framework,
introduced by MORST in 2007,
aims to ‘unlock’ the ‘innovation’
potential of matauranga Maori.

2010 as the ‘Maori Knowledge and Development Output
Expense’) being less than one per cent of the entire science
sector vote. To some extent, matauranga is also catered
for in the general science funding of the foundation and
the Health Research Council: when deciding which pro-
posals to fund, both agencies allocate some points to
applications which deal with Maori issues (known among
some researchers as ‘ticking the Maori box’).

(2) Partnership processes

The greatest collaboration between Maori and the science
sector seems to occur at the furthest remove from the
policy-makers, and at the practical level of those conduct-
ing the actual research. We are certainly aware of produc-
tive relationships between Crown research institutes and
Maori communities over research projects involving indi-
genous flora and fauna. Higher up the system, at MORST,
the chief executive’s advice to us was that it was difficult
to know who the Maori right-holders were with whom
MORST should consult, and that in any event her private
discussions with Maori experts constituted engagement
with Maori. She justified the absence of any mention of
the Treaty from Vision Matauranga on the basis that these
expert advisers had felt it should be left out.

We are aware that there has been some engagement
carried out by the foundation and the Health Research
Council on their Maori-focused strategies, but not of
its nature or extent. Nor do we know whether Maori
appointees have a role in making decisions on funding
applications which have opted to ‘tick the Maori box’ A
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Fishing using the tau koura method, Lake Rotoiti. Te Arawa continue to
use traditional methods for harvesting freshwater crayfish from the lake.
NIWA notes on its website that bundles of fern fronds are left on the lake
bed for koura to take refuge in, before being hauled to the surface and
into the boat where the koura can be picked out. NIWA is collaborating
with Te Arawa and Ngati Tawharetoa to use tau koura as a basis for
monitoring koura populations in lakes. This research encourages the
sharing of matauranga about seasonal cycles and species habitat.

knowledgeable and all-Maori committee makes recom-
mendations to the foundation on funding applications
to the Tipu o Te Wananga portfolio (part of the funding
tagged to delivering Vision Matauranga), but does so ulti-
mately as advisers rather than decision-makers.

(3) The arguments of the parties

The claimants argued that the Crown was not support-
ing matauranga Maori through its science policies.
Ngati Koata criticised MORST for the failure of Vision
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Matauranga to mention the Treaty. The Tai Tokerau
claimants said that, despite long recognition on its part
of the value of supporting matauranga Maori as a distinct
knowledge system, MORST had failed to act accordingly.

For the Crown, the chief executive of MORST argued
that Vision Matauranga in fact went beyond her Ministry’s
actual Treaty obligations.

(4) Analysis of performance and reform proposals

We must acknowledge at the outset that MORST and the
other science sector agencies are largely driven by eco-
nomic imperatives and opportunities. After all, boosting
economic activity was a key reason for their establish-
ment. We also acknowledge that MORST - concerned
with high-level policies and strategies, rather than day-to-
day interaction with the community - sits at the opposite
end of the government spectrum to Te Papa, for example.
It is also clearly the promoter of the technological trad-
ition that brought Tasman and Cook, rather than Kupe,
to New Zealand.

Be that as it may, the science sector agencies must share
responsibility for the preservation of matauranga Maori,
and see value in it for its own sake, rather than as some
kind of niche market opportunity. The degree of prior-
ity placed upon it will thus need revisiting. In MORST’s
Statement of Intent 2008-11, matauranga Maori is men-
tioned under only one of MORST’s four strategic priori-
ties, ‘Sharpening the agenda for science, and not under
‘Engaging New Zealanders with science and technol-
ogy, Improving business performance through research
and development, or ‘Creating a world-class science sys-
tem for New Zealand’* In the 2009/2012 and 2010/2011
statements of intent it is not mentioned at all. If Vision
Matauranga is to have a ‘transformational’ impact, then
it should feature more extensively than this. We recom-
mend that science sector agencies give greater promi-
nence to Vision Matauranga, or make matauranga Maori
a strategic priority in its own right.

The science agencies already seem well co-ordinated.
The foundation and the Health Research Council clearly
take some lead from MORST, as can be seen from the
similar emphasis on ‘innovation’ in their Maori-focused
strategies. But we appreciate that there have been limits to
the extent of this co-ordination, with both the foundation
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and the council having policy functions and thus able to
compete with MORST in the provision of advice to minis-
ters. Moreover, MORST arguably has had less actual influ-
ence over government support for matauranga Maori
than the foundation, given the hundreds of millions of
dollars of funding at the latter’s disposal. Obviously, all
this will change now that the foundation has been amal-
gamated with MORST. In any event, we emphasise that
engaging with Maori in research and science must be
done with as much shared purpose as possible.

Again, there are focus groups and advisory commit-
tees but no real partnerships with Maori in research, sci-
ence, and technology (other perhaps than the successful
working relationships between Maori communities and
Crown research institutes mentioned above). Despite
the good ideas that led to the establishment of the Maori
Knowledge and Development Output Expense and the
introduction of Vision Matauranga, it is clear that matau-
ranga Maori has yet to get a foot inside the door of the
research, science, and technology funding system in
any meaningful sense. We recommend, as the best way
for this to be achieved, the creation of a Maori purchase
agent (that is, a body like the foundation that will dis-
burse money to researchers) to boost Maori research cap-
acity and fund the preservation of matauranga Maori and
research that explores the interface between matauranga
and modern applications.

We believe that this arrangement would be an appro-
priate expression of partnership in the sector. The repre-
sentatives of the Maori partner would thus be the mem-
bers of the board chosen to allocate these funds. In that
research, science, and technology is a more contained
sector than, say, culture and heritage — and has a smaller
pool of Maori with expertise — a less complicated process
than in the arts sector may well be employed for identify-
ing representatives of the Maori partner. In other words,
this could rely on our general guidelines set out in the
conclusion to chapter 6 of Te Taumata Tuarua rather than
the formation of an electoral college.” In any event, we
recommend that board members include a mix of those
with expertise in matauranga Maori and science. We fur-
ther recommend that, once it has achieved its key object-
ives, the fund should in due course be reintegrated with
the mainstream system.

6.3.4

6.3.4 The special position of Te Puni Kokiri

Te Puni Kokiri is the successor to the Department of
Maori Affairs. Quite understandably, ‘Maori culture’ —
including matauranga - is bound up in almost everything
it does. For example, it has a ‘Culture’ directorate and a
specific ‘matauranga Maori’ work stream in its Policy
Wahanga, and an annual ‘Maori Potential Fund’ of $23
million to allocate to Maori organisations and communi-
ties across the country for projects that relate to ‘matau-
ranga, ‘rawa, or ‘whakamana.® This fund was created in
2006, consolidating several previous funds and giving
them an overall strategic context.

As it happens, however, Crown counsel did not present
any Te Puni Kokiri evidence about this fund. We there-
fore later requested details from Te Puni Kokiri directly.
From this, we quickly gathered that the Maori Potential
Fund is in fact a critical aspect of the State’s contribu-
tion to the preservation and transmission of matauranga
Maori. Indeed, its investments appear to cover every con-
ceivable aspect of matauranga Maori - from artefacts and
whare tupuna to reo a iwi and moteatea.

Several things occur to us about the Maori Potential
Fund. First, we recommend that it be protected and
remain in place. However, we also recommend that its
investments are evaluated, by both Maori and the Crown.
We note that an internal evaluation of ‘cultural invest-
ments’ was due by ‘the end of 2009, but we do not know
the outcome. Secondly, we think that the range of activ-
ities covered suggests the need for sound co-ordination
with other matauranga agencies to avoid any overlap. This
might include the creation - particularly amongst the cul-
ture and heritage agencies - of a sector-wide matauranga
strategy.

Moreover, we do not see evidence of any partnership
with Maori over this fund. As we understand it, officials
determine the priority and success of funding applica-
tions on their own, and without direct input from the
Maori community. This must change. We recommend
that the Maori Potential Fund be allocated in partnership
with Maori, with matauranga experts and others from
the community deciding equally with Te Puni Kokiri on
general funding priorities and the fate of specific appli-
cations. As such, we recommend the establishment of a
board to allocate the fund, comprised equally of Te Puni
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Kokiri staft and representatives of the Maori community.
This seems the appropriate expression of partnership in
this case. Since the fund’s coverage is so broad, we doubt
an electoral college could easily be formed to choose
Maori representatives in this instance. But perhaps the
running of this fund could even provide some momen-
tum for the establishment of a Maori appointments col-
lege with broad community mandate. If not, we suspect a
consensual approach and the application of accumulated
common sense will need to be employed.

6.4 CONCLUSION

In this chapter we have considered a wide range of agen-
cies that are engaged with matauranga Maori in some
capacity. Some are performing better than others, but
at least they all are doing something — which is itself a
considerable advance on 20 years ago. In analysing the
performance of these agencies we are conscious that
the protection and transmission of matauranga Maori
is ultimately a shared responsibility between Maori and
the Crown. We also recognise that there are usually other
valid interests to weigh in assessing the extent of the kai-
tiaki interest in Crown-controlled matauranga. For these
reasons we have taken a balancing approach to assessing
the Crown’s performance.

While there are many policy and legislative similarities
amongst the agencies in question, there are also marked
differences. For example, there is greater recognition of
matauranga and the Treaty in certain governing pieces of
legislation than in others. A feature common to all agen-
cies is the existence of Maori advisory groups or senior
Maori positions, but the titles differ and so does the sta-
tus accorded to them. Overall, some agencies are clearly
focused on the Treaty and committed to its principles,
and several of them won specific praise from the claim-
ants. In other cases, recognition of the Maori interest in
the Crown’s control of matauranga Maori has been less
forthcoming. And in very few cases do Maori have real
decision-making power.

For all the positive initiatives of some of the matau-
ranga agencies, therefore, that very lack of decision-
making power is a cause of prejudice. The Treaty requires
Maori to at least share in the decisions taken to preserve
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and transmit their matauranga. For example, the delib-
erations of the chief executive of the Ministry of Culture
and Heritage about the export of taonga tituru may well
in themselves be fundamentally sound, particularly given
the provision of Maori advice. But the absence of a deci-
sive Maori voice in such matters is a breach of the Treaty
and by definition prejudicial on its own. It is more diffi-
cult to quantify the prejudice that kaitiaki continue to suf-
fer due to the cultural dislocation and disempowerment
that manifestly persist following colonisation, but we have
no doubt that there is Crown culpability for that loss of
matauranga as well.

It is time for all the matauranga agencies — even those
that are performing well - to step up and create real forms
of partnership with Maori communities over the deliv-
ery and care of matauranga. We think that the best way
to achieve this will be through the establishment of part-
nership entities, where Maori representatives and Crown
appointees will jointly set objectives for their sectors, take
action, and monitor and evaluate them. To have the great-
est effect, the Crown must simultaneously enhance its
own internal coordination over matauranga strategies. It
must also adjust its mind-set and accept that it represents
Maori too. These changes can help strengthen matau-
ranga Maori, which - for reasons of national identity,
social cohesion, and economic advantage - is in every-
one’s interests.

6.5 SUMMARY OF RECOMMENDATIONS

Protecting and transmitting matauranga Maori is a
responsibility shared between Maori and the Crown:
neither party can succeed without the help of the other.
While there are reasonable limits on the Crown’s obli-
gation, and the need to balance Maori and other legiti-
mate interests on a case-by-case basis, there is nonethe-
less a clear necessity for the Crown and Maori to work in
partnership.

We therefore recommend the establishment of viable
partnership models between Maori and the Crown in the
retention and transmission of matauranga Maori. We rec-
ommend that a series of principles apply to the construc-
tion of these working partnerships. These principles are
set out in chapter 6 of Te Taumata Tuarua, and include
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Crown coordination, appropriate prioritisation, sufficient
resourcing, and shared objective-setting with Maori.”
While each case will vary, all are needed to ensure success.

In addition, we make the following sector-specific rec-
ommendations and suggestions.

6.5.1 Culture and heritage agencies

» We recommend that Te Puni Kokiri and the Ministry
for Culture and Heritage take leadership roles to
improve the current levels of co-ordination and col-
laboration between these agencies over matauranga
Maori.

» We recommend the formation of a Crown-Maori
partnership entity for the culture and heritage sector
to guide agencies in the setting of policies and prior-
ities concerning matauranga Maori. It should com-
prise equal numbers of Maori and Crown appoin-
tees, and have adequate resources and time to ensure
successful engagement. This body’s exact role and
powers, and how it is serviced, should be decided by
the parties.

» We suggest the formation of an electoral college to
identify representatives of the Maori partner to sit
on this entity.

6.5.2 Education agencies

» Again, we recommend the establishment of a
Crown-Maori partnership entity in the education
sector. We suggest that Maori representatives to sit
on it be chosen via an electoral college.

» We recommend that the Ministry of Education
develop some specific indicators around matauranga
Maori in order to properly gauge its Maori-focused
activities.

6.5.3 Research, science, and technology agencies

» We recommend the creation of a Maori purchase
agent (that is, a body that will disburse money
to researchers) as the appropriate expression of
partnership in the science sector. It would boost
Maori research capacity and fund the preservation
of matauranga Maori and research that explores
the interface between matauranga and modern
applications.

6-Notes

> We recommend that members of the new enti-

ty’s board include a mix of those with expertise in
matauranga Maori and science. Given the nature
of the sector, they could be selected in accordance
with the general guidelines set out in our conclu-
sion to chapter 6 of Te Taumata Tuarua, rather than
through an electoral college.””

We recommend that, once it has achieved its key
objectives, the fund be re-integrated with the main-
stream system.

We recommend that science sector agencies give
greater prominence to Vision Matauranga, or make
matauranga Maori a strategic priority in its own
right.

6.5.4 Te Puni Kokiri

» We recommend that the Maori Potential Fund be

protected and remain in place.

We recommend that the Maori Potential Fund’s
investments be evaluated, both by Maori and by the
Crown.

We recommend that the Maori Potential Fund be
allocated in partnership with Maori, with matau-
ranga experts and others from the community decid-
ing equally and transparently with Te Puni Kokiri on
general funding priorities and specific applications.
As such, we recommend the establishment of a
board to allocate the fund comprised equally of Te
Puni Kokiri staff and representatives of the Maori
community.
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Health is a state of complete
physical, mental and social
well-being and not merely
the absence of disease

or infirmity.

—Constitution of

the World Health
Organization
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RONGOA MAORI ;

Te mana atua kei roto i te
tangata ki te tiaki i a ia, he tapu.
The divine power that sustains

wellbeing, sacred essence.
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CHAPTER 7

RONGOA MAORI

7.1 INTRODUCTION

This chapter concerns rongoa Maori (traditional Maori healing) — what it has to offer,
and the adequacy of current government support for it. By ‘support, we mean more than
funding alone; we refer also to the State’s acceptance of rongoa, and its willingness to
genuinely allow rongoa to make a difference to Maori health.

The claimants alleged that the practice of rongoa is not adequately protected or sup-
ported by the Crown. They contended that the Tohunga Suppression Act 1907 (the only
significant historical issue that is dealt with in this report, and of iconic significance to
Maori) effectively banned rongoa for most of the twentieth century and severely dam-
aged matauranga rongoa. Even since 1995, when the Government decided that health
care providers should purchase rongoa services, funding levels have been too low to safe-
guard the practice or ensure the transmission of knowledge about it. They also argued
that Crown regulation of rongoa ignores kaitiaki interests.

The Crown rejected these allegations, saying it supported rongoa to the extent allowed
by universal funding constraints and the need to safeguard public health.

To weigh up these arguments, we will examine:

» what rongoa is, and where it sits within traditional Maori conceptions of health and

well-being;

> the late nineteenth- and early twentieth-century crisis in Maori health;

» how the Crown justified the introduction of suppression legislation, and its subse-
quent impact;

» the Crown’s growing support for rongoa since 1995 — expanding contracts, putting in
place new structures and strategies, and facilitating the establishment of a national
body of tohunga rongoa;

» the current crisis in Maori health;

» what rongoa has to offer; and

» whether the Crown is adequately supporting rongoa— not only because the Treaty
requires it to, but because rongoa has the potential to make a real difference to Maori
health. Could funding, strategies, and policies be improved? Does the Crownss atti-
tude still reflect the sort of scepticism and suspicion that led to the suppression leg-
islation? Is it genuinely allowing space for the Maori approach to operate, or is its
embrace of rongoa altogether more token?

As we have said in the introduction, the question for us now is whether our two found-

ing systems of knowledge - represented here by rongoa and Western biomedical prac-
tices — can exist side by side in this country, to the benefit of New Zealanders.

<« Tapu by Horatio Robley, 1863.

A tohunga is being served foo

d

by a child. Maori society strictly
adhered to the rules of tapu. The
most high-ranking tohunga, for
example, were considered to be
in a permanent state of tapu and

were therefore not allowed to
handle food.
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7.2 MAORI CONCEPTIONS OF HEALTH AND
WELL-BEING

At the time of European contact, Maori society had devel-
oped a sophisticated system of public health. This system
operated on an unwritten set of rules that was maintained
by communal belief in their efficacy and power. The basis
for these rules was, as Maori health expert Mason Durie
has written (echoing earlier scholars such as Elsdon Best),
the ‘division of people, places, or events as either tapu or
noa." We rely on Professor Durie’s explanations through-
out this introductory section.

‘Tapu’ essentially means ‘off limits. Breaches of tapu
invited mental suffering and physical consequences such
as disease or even death. Tapu people or items included
food sources, such as fishing grounds in spawning sea-
son; those vulnerable to ill health or distraction, such as
women who had recently given birth; and unsafe waste,
such as rotting food or public latrines. It made eminent
sense for these situations or matters to be tapu. Thus, tapu
was not just a means of discouraging rule-breakers, but
also a preventative measure that stopped people becom-
ing sick and otherwise safeguarded the community’s
interests.”

‘Noa, by contrast, ‘denoted a state of relaxed access. The
balance between tapu and noa depended entirely on cir-
cumstances, such as the seasons, the state of communal
health, and so on.” Obviously some things (such as waste)
were always tapu, while some mundane matters (such as
prepared food) were always noa.

Traditional Maori healing thus operated within what
Professor Durie calls this ‘wider philosophical and
theoretical context’ of tapu and noa. Injuries sustained
through accidents or combat were known as ‘mate tan-
gata, and were treated in a relatively straightforward fash-
ion. But there were different diagnostic process for ‘mate
atua’ - illnesses for which there was no apparent cause,
such as rashes, respiratory problems, or mental illness.
Here the focus was on identifying and remedying the
likely breach of tapu which lay behind the symptoms. As
Professor Durie explains, skilful practitioners addressed
both the root cause and the symptoms simultaneously.*

These practitioners were the tohunga. Tohunga means
‘expert’ and there were many types, such as expert
carvers, boat-builders, horticulturalists — and healers
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Tohunga using divining rods. Tohunga were expert in a variety of
practical and spiritual matters and commanded considerable authority
in Maori communities.

(described in this chapter as ‘tohunga rongo?’). They com-
manded considerable respect and authority, although this
depended on the maintenance of communal well-being.
Their methods varied: many were ‘quite pragmatic’ while
‘others derived from more complex understandings of
religion, psychology and philosophy’’

Professor Durie describes five categories of healing
undertaken by tohunga, many of which were carried out
in combination.’ First are ritenga and karakia, or rituals
and incantations (We switch to the present tense here
because we are describing practices that are still very
much alive). Second are rongoa, or plant medicines.
Here Professor Durie uses the term ‘rongo@ to refer to
one aspect of traditional healing. Other commentators,
including the Wai 262 claimants and government officials,
tend to use rongod to mean all categories of traditional
healing. With that preference in mind, we do likewise in
our report. We are aware, however, that other terms may
have traditionally existed to describe leaf medicines, such
as ‘wairakau’. In keeping with the common practice today,
we refer to these herbal remedies as ‘rakau rongo@.

Thirdly, tohunga use mirimiri, a form of massage, usu-
ally to relieve sore joints and limbs but sometimes also
to force evil spirits or kéhua from a sufferer’s body. Sub-
categories of mirimiri include romiromi (using the fin-
gers) or takahi (the feet). Fourthly, water is used in cleans-
ing rituals or treatment of sickness, a practice probably
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common to all societies. Traditionally the water used
for healing came from springs or clear natural streams;
in other words, tapu water was the purest. Lastly, there
were minor surgical procedures, such as blood-letting
to relieve swelling, incisions to drain infected ear drums,
and so on.

The sophistication of traditional Maori healing is
nowhere better demonstrated than in the area of rakau
rongoa. Effective medicines were and continue to be
derived from many native plants.” The antiseptic and
soothing qualities of harakeke were well known to Maori
and are used today in skincare products; koromiko is an
authenticated remedy for dysentery and a favoured plant
of tohunga rongoa; poroporo was used by Maori as a con-
traceptive and is now grown commercially around the
world for this purpose; and manuka, also much prized in
traditional healing, has been shown to have unique anti-
bacterial qualities. These are but a few examples.

It would be wrong to conclude, however, that the prac-
tice of rongoa was by any means focused upon herbal
remedies. In the holistic Maori view of health, outward
manifestations of sickness reflect broader environmental,
family, or spiritual problems. Rakau rongoa are not con-
sidered effective on their own. Indeed, the most import-
ant form of treatment by tohunga was and remains spir-
itual. Robert McGowan, a Pakeha rongoa expert and
former Catholic priest, told us how he had sought infor-
mation from tohunga Paul Mareikura of Whanganui
about the healing properties of certain plants. Mareikura
replied: “‘Why do you want to learn about medicines

from the trees? You already have the main medicine’ Mr
McGowan knew what this meant, but asked nonetheless.
The reply came: ‘You have the karakia. Without karakia
nothing else matters. It is the most important medicine’®

Rongoa, then, is a multi-dimensional form of care
and healing, and its character reflects the environment
in which it developed. It may well appear quite differ-
ent from Western methods of health care, but on closer
inspection there are in fact a number of similarities. As
Professor Durie puts it:

In essence there is a universal belief that, because unseen
forces can cause illness, special efforts are necessary to pro-
tect communities and individuals. Rules must be observed
and precautions enforced. Whether the unseen force is called
avirus or an infringement of tapu may be less important than
the subsequent practical application of measures designed
to prevent illness or injury. As public health advocates the
world over have demonstrated, it makes sense to separate
the clean from unclean, replace dangerous situations with
safe ones, and distinguish pure from contaminated water.”

7.3 THE COLONIAL MAORI HEALTH CRISIS AND THE
ADVENT OF SUPPRESSION

Waves of new diseases, including virulent epidemics,
attacked Maori communities in colonial New Zealand.
Despite their healing properties, rakau rongoa were ulti-
mately no match for them. While tohunga may have been
able to give their patients some relief, some methods

.
St

i

Three important rongoa
plants: koromiko,
harakeke, and manuka.
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Te Rangi Hiroa (Peter Buck),
Apirana Ngata, and Maui Pomare
in the 1920s. These old boys of

Te Aute College and members

of the Young Maori Party

were determined campaigners
for Maori health reform.

proved disastrous — such as immersing influenza sufferers
in water, which commonly resulted in pneumonia.

In the face of this crisis, the tohunga’s status was dimin-
ished. Community adherence to tapu around the sick and
the dead — which would have helped check the spread
of disease — accordingly slackened. Some tohunga at the
turn of the nineteenth century also resorted to confused
methods that had no basis in tradition.

Such problems tend to emerge where traditional cul-
tures confront foreign diseases beyond their understand-
ing or control. In late nineteenth-century New Zealand,
they sparked a vociferous attack on the role of the tohunga
by Pakeha politicians and educated Maori health reform-
ers, led by Maui Pomare (New Zealand’s first Maori doc-
tor) and other old boys of Te Aute College. Adjectives like
‘pernicious), ‘vile, ‘cancerous) ‘leering, and ‘rascally’ were
used of the tohunga.” There was no attempt to differenti-
ate between genuine traditional healers, and frauds and
quacks - some of whom were Pakeha.
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The Government initially responded by using the
criminal law to prosecute the worst cases of medical
misapplication or fraud. In the 1890s, several tohunga
were charged with murder, manslaughter, or failing to
provide the necessities of life. When in 1900 this was
seen to be having little effect, the Government gave the
Maori councils legislative power to regulate the activities
of local tohunga. Native Minister James Carroll, a Ngati
Kahungunu leader, withstood the calls for an outright ban
because he felt that it would be more effective to bring
tohunga ‘within the mesh of the law’"

The Maori councils regulated tohunga for seven years,
during which time the clamour for suppression per-
sisted. In his capacity as the Maori Medical Officer of
Health, Pomare called annually for tohunga to be com-
pletely banned by law. In 1906, the emergence of Tihoe
prophet Rua Kénana finally tipped the balance in favour
of such a ban. Rua had prophesied a Maori millennium
and persuaded a large number of followers to give up
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their work for Pakeha and join him at a new community
in Maungapohatu. The Pakeha settlers were alarmed and
the authority of Rua’s rivals within the Tihoe leadership
was threatened. Carroll responded in September that year
by introducing a Tohunga Suppression Bill. It seemed
tailor-made for Rua, targeting those who claimed to fore-
tell future events and who induced Maori to ‘neglect their
proper avocations.”

Carroll’s Bill did not proceed beyond its first reading,
for reasons that are not clear. But it was back the follow-
ing July in near-identical form. It passed with the full sup-
port of the House, although Apirana Ngata was able to
secure an amendment that required the Native Minister

to give his permission before police could proceed with
a prosecution. The Tohunga Suppression Act 1907 essen-
tially defined three offences:

» gathering Maori around one by practising on their
superstition or credulity;

» misleading or attempting to mislead any Maori by
professing or pretending to possess supernatural
powers in the treatment or cure of disease; and

> misleading or attempting to mislead any Maori by
professing or pretending to possess supernatural
powers in the foretelling of future events.

Since tohunga by definition claimed supernatural pow-

ers, and operated on the basis of Maori belief in those

Maori Councils’ representatives meeting the Governor, Lord Ranfurly, at Ruatoki in 1904. Also in attendance are Native Minister James Carroll and
Native Health Officer Maui Pomare. From 1900 to 1907, the councils had legislative power to regulate the activities of local tohunga.
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powers, one can see how the Act outlawed their activities.
And as it did not distinguish between deliberate decep-
tion and traditional practice, the Act lumped tohunga
together with frauds and charlatans.

7.4 WAS THE TOHUNGA SUPPRESSION ACT
JUSTIFIED?

Historians disagree about the root cause of the Act. Many
say it was aimed at stopping Rua, while others believe it
reflected either genuine health concerns or a desire to
claw back the power ceded to the Maori councils. But
regardless of the underlying reasons, we see no justifica-
tion for the legislation because:

» It was not an adequate response to the late
nineteenth-century Maori health crisis. If the Gov-
ernment really wanted to address Maori health, it
should have provided more health services for Maori
— services that were accessible and more culturally
attuned. It did not do so. Another option would have
been to better resource the Maori councils so they
could more effectively license and regulate tohunga
under the Maori Councils Act 1900. After all, in
establishing the licensing regime, the Crown had
correctly recognised that cultural experts are those
best placed to supervise indigenous health practices.
But the Government did not do that either.

» It failed to distinguish between tohunga whose activ-
ities were harmful and those whose activities were
not.

> It was not needed to deal with ‘quackery’ - other leg-
islative options were available (such as the Quackery
Prevention Act 1908) or could have been created.

Moreover, the Tohunga Suppression Act was never

likely to be effective. Ngata knew this when he told
Parliament that, without adequate medical services to
replace it, ‘legislate as you will, you will never suppress
tohungaism. You cannot do it. All the laws that could be
passed in this House could not do it’ When asked why
this was so, Ngata replied, ‘You are getting down to bed-
rock when you get to tohungaism."

Rather than being a genuine attempt to deal with the

problems affecting Maori at the time, the Act was an

216

KO AOTEAROA TENEI: TE TAUMATA TUATAHI

Tahoe prophet Rua Kenana at his Maungapdhatu community. Rua’s
emergence in 1906 tipped the balance in favour of a ban on tohunga.

expression of an underlying mind-set that was funda-
mentally hostile to matauranga Maori. The Act’s very title
sent an aggressive and provocative message about the
Government’s view of Maori beliefs. Far from tackling
charlatans or dangerous practices, the legislation imposed
an effective ban on traditional Maori healing overall.
Thus, in our view, the Act was not only unjustified but
also racist, in that it defined a core component of Maori
culture as wrong and in need of ‘suppression’

Further, in removing the power of the Maori coun-
cils to regulate the activities of tohunga, the Crown was
in breach of the Treaty principle of partnership, and in
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The Tohunga Suppression Act was passed in 1907 and remained on
the statute books until 1962. It imposed an effective ban on traditional
Maori healing.

outlawing those activities it was in breach of its duty of
active protection. Given the paucity of medical care made
available to Maori communities at this time, it was also in
breach of the principle of equity.

7.5 THE IMPACT OF THE TOHUNGA SUPPRESSION ACT
Tohunga remained legally suppressed for 55 years, until
the Tohunga Suppression Act was repealed in 1962.
Ironically, the Act was never used against Rua. In fact
prosecutions were relatively few and far between, with
only nine convictions, all between 1910 and 1919." As
Ngata had predicted, the law failed to suppress the prac-
tice completely - at the time of the Act’s repeal, tohunga
were operating openly and retained a large Maori follow-
ing. In our view, the Hunn Commission was correct to
describe the law in 1960 as a ‘dead letter.”

However, the claimants contended that the Act drove
traditional Maori healing underground, stigmatised it,
and caused immense harm to matauranga rongoa. This
argument was rejected by the Crown, which said the
Act was aimed not at ‘natural healing processes’ but at
those who ‘took advantage’ of others through ‘misleading
behaviour. The Crown said there was no evidence of the
Act adversely affecting the practice of rongoa.”

The Quackery Prevention Act 1908 was aimed at preventing medical
harm being done by tricksters and charlatans. Such legislation could
have covered the activities of fraudulent tohunga.

On this last matter, the Crown is right to an extent. It
is difficult to prove a causal link between the Act and the
contemporary state of rongoa Maori. Any diminution in
practice or knowledge is just as likely to have stemmed
from altogether more prosaic causes. One is the urbani-
sation of Maori; another is deforestation and reduced
access to the bush. Together, these robbed Maori of their
connection with and knowledge of te ao ttiroa, the natu-
ral setting for the practice of rongoa. As Mr McGowan
puts it, ‘the circumstances of the modern lifestyle do not
facilitate the persistence of an environment in which
such knowledge can be readily passed on to succeeding
generations.”

But - as we have indicated - the Crown’s interpretation
of the activities banned by the Act is incorrect. The Act
did not distinguish between traditionalists and frauds in
classifying offences. Nor do we believe that tohunga could
practise ‘natural healing processes’ without professing the
mana to cure sickness. In passing the Act, the Crown -
reflecting the refusal of scientific medicine to see a spir-
itual dimension to health — wrongly assumed that moder-
nity and tohunga could not co-exist. In this it doubly
failed Maori, because in undermining the Maori system
it offered nothing to replace it, despite the devastating
effects in kainga of poverty and disease.
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Young Maori, Aotea Square,
Auckland, 1984. Maori
urbanisation is as likely a
reason for the decline in
rongoa knowledge as any
direct impact from the
Tohunga Suppression Act.

7.6 FROM SUPPRESSION TO GRADUAL SUPPORT

During the decades that the Tohunga Suppression Act
remained in force, Maori healing continued in both new
and old forms. Even once suppression was lifted in 1962,
the Crown did not expressly support rongoa - far from it.
The Government essentially ignored its existence for the
next two to three decades. When it eventually did act, in
1995, it was probably because the field of health could no
longer ignore the growing recognition of Maori cultural
practices and interests that was permeating other sectors,
such as education. Professor Durie’s work, including his
book Whaiora: Maori Health Development in 1994, may
have served as a prompt. In any event, the belated official
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recognition for rongoa may be contrasted with much
quicker displays of state support for other forms of pre-
viously suppressed matauranga, such as te reo (which we
discuss in chapter 5).

Another reason for the delay in official support for
rongoa was that tohunga themselves were understand-
ably reluctant to engage with the State. In 1992, how-
ever, a group of healers formed Nga Ringa Whakahaere
o te Iwi Maori as an organisation to represent tohunga
rongoa. Professor Durie suggests this was part of a con-
scious but difficult decision by tohunga to ‘be recognized
as an integral part of the New Zealand health service and
to adopt a more public profile’ It also reflected a push by
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Maori themselves for easier access to traditional healing
services.”

In 1995, the Minister of Health accepted an advisory
committee’s recommendation that health care providers
begin purchasing Maori rongoa services. Services began
expanding slowly and incrementally, beginning with a
pilot rongoa clinic in Napier in 1995. The next year, as
the Ministry of Health sought Professor Durie’s advice
on criteria for purchasing traditional healing services,
the expansion of services came to a halt. Professor Durie
identified the need first to establish ethical guidelines and
minimal standards of safety.” This led to the Standards for
Traditional Maori Healing, published in 1999, which the
Ministry jointly prepared with Nga Ringa Whakahaere.
In 2000, the Health Funding Authority contracted a fur-
ther nine rongoa services.

The expansion of services stalled again in 2001, as the
Ministry worked to put in place a rongoa development
plan. This was eventually achieved with the 2006 pub-
lication of Taonga Tuku Iho. One of the main objects of
this development plan was the establishment of a new
national rongoa body, a subject we return to in section 7.8.

Aside from these delays, other factors also inhibited the
growth of rongoa services. The main one was the ongoing
restructuring and decentralisation occurring in govern-
ment health services, culminating in the establishment in
2000 of a nationwide system of 21 district health boards
(pHBS). The DHBs were given the primary responsibility
for personal health care services, as well as ‘delivering on
the Crown-Maori partnership in health. The Ministry of
Health became a centralised funder and policy-maker.

Curiously, though, the Ministry maintained the con-
tracted rongoa services. We understand these are cur-
rently worth about $1.9 million, spread over 16 contracts.
Ministry witnesses told us that this was because the
rongoa providers need ‘stability and protection in the face
of major sector upheaval’™ In reality, we consider that the
Ministry’s retention of the contracts also reflects the fact
that the contracted tohunga have no trust in the DHBs.
They have thus clung to the Ministry, despite its having
no natural role in funding them. There is theoretically
nothing to stop the DHBs greatly expanding the num-
ber of contracted rongoa services, but Ministry officials
concede that they cannot influence the pHBs, for whom

Area at Matama near

Dannevirke that has been

cleared of nearly all forestation,
1880s. Greatly reduced access to
native bush means Maori have
substantially lost the natural
setting for the practice of rongoa.
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the development of rongoa services is not a priority. This
lack of interest is unsurprising — DHBs have limited funds
and, we suspect, limited appetite for services that may be
regarded as politically or clinically problematic.

At the time of our hearing, two DHBs had directly
contracted rongoa services, and others were indirectly
funding rongoa services through contracts with primary
health care organisations that employed traditional heal-
ers. Nonetheless, we were left with serious questions
about whether the Crowns health care structure allows it
to meet its own objectives for rongoa.

The expansion of rongoa service contracts has been
slowed, therefore, not just by the sensible need for stand-
ards and an adequate strategy, but also by the less excus-
able problems created by the way in which the Crown has
structured its health care system. In all of this we detect a
distinct lack of urgency on the Crown’s part to overcome
the array of hurdles. Just why a degree of urgency would
be appropriate is a matter we return to below.

7.7 WHAT FORM OF RONGOA Is BEING FUNDED?

The Crown has understandably shied away from defining
rongoa. Its Standards for Traditional Maori Healing pro-
vides no formal definition. But, indirectly, it reveals what
the Ministry considers rongoa comprises, with its empha-
sis on hygienic preparation, storage, dispensing, and
labelling of remedies (along with administrative and ethi-
cal issues such as record-keeping, referrals, and patient
rights). There is no mention of mirimiri, karakia, use of
water, or other spiritual aspects of healing: the Standards
deal only with the far more tangible (and less controver-
sial) practice of rakau rongoa.

Given this preoccupation, it is therefore perplexing
that the Crown ceased officially to fund rakau rongoa
in 2004. Rakau rongoa is explicitly excluded from con-
tract specifications, ostensibly on health and safety
grounds. However, overall contract funding levels remain
unchanged. This raises the question as to exactly what the
Crown now thinks it is funding.

The Crown maintained that healers proposed the exclu-
sion of rakau rongoa themselves. We are not convinced
that this is what happened but, in any event, the exclu-
sion seems a distinctly odd development - and not only
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because the overall level of funding did not change. The
Crown was effectively saying that a core aspect of a holis-
tic healing process (indeed the only aspect the Crown had
openly acknowledged it was funding) was suddenly too
unsafe to fund. Yet contracted tohunga remain free to
continue preparing rakau rongoa, and indeed are contrac-
tually obliged to do so in accordance with the Standards.
So what was going on?

The simple fact is that we do not know why this change
occurred, in part because the Crown could not explain it
properly. One Crown witness thought it was because, as
tohunga found it harder to access native plants, they were
making bigger batches of product and storing it in unhy-
gienic containers, such as old plastic milk bottles. But
problems of access were nothing new, and compliance
with the Standards required high standards of hygiene
regardless. To us, it seems that the Ministry decided to
curtail funding either because it wanted first to imple-
ment the next stage of its rongoa plan (that is, establish
an authoritative national rongoa body that could moni-
tor quality standards), or because it was looking to back
out of responsibility for rakau rongoa in what was then an
unfavourable political climate.

The explicit non-funding of rakau rongoa seems to be
a further indication of a lack of courage or belief on the
Ministry’s part at a time of urgent need.

7.8 A New NATIONAL BobDY

Back in 1996, Professor Durie identified the need for a
national rongoa body of suitable standing. Such a body
has long been regarded, then and since, as necessary to
enable tohunga themselves to make decisions about the
regulation and development of rongoa, rather than those
decisions being made by an external agency such as the
Ministry of Health. Examples of a national body’s func-
tions might include registration and credentialing, deal-
ing with complaints, monitoring quality standards, super-
vising workforce training, and lobbying for tohunga at a
national level.

In 1996, it was probably widely assumed, or at least
hoped, that Nga Ringa Whakahaere would be able to
fulfil this role. Indeed, the Ministry collaborated with
Nga Ringa Whakahaere on the 1999 Standards. But at
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Contemporary rongoa practitioner Atarangi Muru performing mirimiri.
Some healers are funded by the Ministry of Health, but others choose to
operate independently.

some stage the Ministry lost confidence in Nga Ringa
Whakahaere - exactly when and why, we do not know,
although a Ministry document submitted in evidence
said that after Nga Ringa Whakahaere ‘failed to function
due to internal mismanagement and personality clashes
within the system,” the Crown began to make plans for
the establishment of an entirely separate body, which it
said was urgently needed. It had partly justified its ceas-
ing to fund rakau rongoa in 2004 on the very lack of such
a body.

The 2006 rongoa development plan, Taonga Tuku Iho,
also highlighted the need for a new body. The following
year the Ministry supported an advisory group of con-
tracted tohunga rongoa to progress the matter. All this
was of course troubling to Nga Ringa Whakahaere, which
still saw itself as ‘the authoritative and principal voice
in respect of Maori traditional health and healing’” Its

problem was that its members made up only a third of the
total number of contracted providers, and many whare
oranga or healing centres had refused to join it. This was
by no means just a reflection on Nga Ringa Whakahaere:
tohunga rongoa maintain their independence fiercely,
including from each other. Claimants such as Ngati
Kahungunu also expressed strong support for Nga Ringa
Whakahaere. But the Crown had clearly moved on, and a
new national body was launched in June 2008.

The new body is called Te Paepae Matua moé te Rongoa.
The Crown is adamant that it does not control the body
in any way, but simply provides funding support — which
it also provides to Nga Ringa Whakahaere. Some claim-
ants complained that they had not been consulted in the
process leading to the establishment of Te Paepae Matua
but, crucially, Ngati Kahungunu expressed support for
Te Paepae Matua ‘in the absence of any other structure
which could be utilised by the iwi to provide bottom up
support for rongoa within Ngati Kahungunu’ Their criti-
cism is now that Te Paepae Matua is not being sufficiently
funded to succeed.”

7.9 THE MODERN MAORI HEALTH CRIsIS
Over the last 15 years, therefore, the Crown has gradually
increased its support for rongoa Maori. Along the way
it has paused to put in place the Standards, or develop a
rongoa strategy, or to facilitate the establishment of an
authoritative national body. It has refused to be rushed.
When difficulties have arisen, it has ceased funding rakau
rongoa and effectively shrugged about its inability to
influence the DHBs to contract more services.
Throughout, we consider the Crown has lacked
urgency, courage, and conviction. These qualities are
desperately needed because, during the entire period in
which the Crown has been purchasing rongoa services,
there has been a growing crisis in Maori health.
Essentially, Maori health improved significantly for
most of the twentieth century. This was particularly so in
the first three post-war decades, when jobs were plenti-
ful and Maori standards of living rose markedly. Between
1951 and 1980, the life expectancy gaps between Maori
and non-Maori men and women more than halved. But
by 1997 after more than a decade of socio-economic
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reform and accompanying stress, the gaps had widened
again (see figures 7.1 and 7.2). They have not worsened
since, but this is no indication of Maori well-being.

That is because many Maori now suffer from so-called
‘lifestyle diseases’ and other problems that have reached
practically epidemic proportions (see figures 7.3 and 7.4).
Maori may be living longer than they were 100 years ago,
but their later life is often blighted by disability or ill-
health. Maori today have much higher rates than non-
Maori of heart disease, stroke, heart failure, lung cancer,
diabetes, asthma, chronic obstructive pulmonary dis-
ease, infant mortality, sudden infant death syndrome (cot
death), meningococcal disease, schizophrenia, and other
illnesses. After having had much lower rates of suicide
than non-Maori until the 1980s, Maori males now have
much higher rates. They also have much higher rates
of motor vehicle accident deaths. Maori generally have
much higher rates of interpersonal violence and uninten-
tional injury. They are less likely to visit a doctor or a den-
tist. They have much higher rates of smoking, with 53 per
cent of adult Maori women being smokers. Maori adults
are much more likely than others to engage in potentially
hazardous drinking patterns or regular cannabis use.
Maori are also much more likely than non-Maori to be
obese.

It is said that the reason for this calamity is largely to
be found in socio-economic causes, which are key deter-
minants of health status. Certainly, Maori are much more
disadvantaged than non-Maori across all of the main
socio-economic indicators, such as housing quality, home
ownership, household crowding, income, unemployment,
school completion, and so on. But there is clearly also a
cultural dimension to health and well-being; for example,
it is Pakeha women and not Maori who suffer bulimia and
anorexia nervosa.”* Various scholarly studies have also
shown that achieving higher socio-economic status does
not necessarily lead to better health outcomes for Maori.
Cultural factors have been found to weigh heavily in
Maori decisions to seek health care. The longitudinal Te
Hoe Nuku Roa study also suggests that a stronger Maori
cultural identity may be a factor in better health out-
comes, even in the face of adverse socio-economic status.
This strength of identity will derive from ‘the capacity to
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access both cultural and physical resources, such as Maori
language, marae and whanau’”

In other words, while poverty affects health, so does
culture. It influences people’s lifestyles, whether they get
sick, and whether they seek treatment. Solutions to poor
Maori health, therefore, must be both socio-economic

and cultural.

7.10 WHAT RONGOA HAs To OFFER

In our view, rongoa is not the answer to the current Maori

health crisis, but - as a culturally grounded system of

health - it could be an important part of it. We say this for
several reasons.
> The medicinal properties of rakau rongoa are consid-
erable. Worldwide, the use of natural products in
medicines is growing and the healing attributes of
New Zealand’s indigenous flora are acknowledged.
As Apirana Ngata pointed out early last century:
“There is a large and unexplored field in the flora of
New Zealand if only the medical men would devote
their attention to it. Real remedies for certain com-
plaints natural to the human being are to be found
in our own flora’** We believe the clinical value of
matauranga rongoa to health and well-being should
be much more widely recognised.

» Maori ideas about the role of the taha wairua in health
remain the ‘bedrock’ Ngata spoke of in 1907. They have
not simply been replaced by clinical, Western bio-
medical practices. The place of spirituality in healing
may meet with scepticism in some quarters, but it is
hardly something foreign to mainstream medicine
- we find ecumenical chaplaincy services in most
hospitals, for example. And we have no doubt that
many non-Maori New Zealanders have embraced a
variety of ‘alternative’ healing and wellness regimes
in recent years, such as yoga or Chinese medicine.
Why should there be resistance to rongoa by virtue
of its spiritual dimension?

> Expanding rongod services may draw more Maori
into the primary health care system. Consulting a
tohunga will appeal to many Maori as a more cultur-
ally relevant and affordable health care option than
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Female life expectancy at birth, by ethnicity, 1951-2006

85

80 //

75

/’ 7
—_—— Pl
ST T T~

TS
3 /) pmmmmmcmccm—n——
g 70 —_T-"
£ 7
g -~ = non-Maori females
x
o] / — = Maori females
2 e S
3 / ----- Maori females adjusted

60 / /

55

50

1951 1956 1961 1966 1971 1976 1981 1982 1986 1987 1991 1992 1996 1997 2001 2006
Year
Male life expectancy at birth, by ethnicity, 1951-2006

85

80

75 //
T 70 -~
5 _—— -~
o} —_— -
9 ——— —— ) e noN-Miori males
2 ’
G -~ - — Maoi
&£ 65 S e -_— Maori males
3 //, ------- Maori males adjusted

VS /
60 7
7
7
55 /
50

1951 1956 1961 1966 1971 1976 1981 1982 1986 1987 1991 1992 1996 1997 2001 2006

Year

Figure 7.1

Figure 7.2

7.10

223

Downloaded from www.waitangitribunal.govt.nz



7.10 KO AOTEAROA TENEI: TE TAUMATA TUATAHI

Chronic obstructive pulmonary disease (copp) indicators
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visiting a general practitioner. Subsequent referrals
from tohunga rongoa to mainstream providers could
thus bring more Maori into contact with the general
health system at an early stage, rather than at the
all-too-usual advanced stage of an illness when its
severity has become quite apparent. In other words,
as Professor Durie observed in 1996, reflections on
value for money need to include consideration of
‘the costs of no healing. . . . Early intervention might
result in significant cost savings.”

> Despite a lack of hard data, the evidence suggests

growing Mdaori demand for rongod services. Demand
may be growing not only because of rising cultural
confidence, but also because of disillusionment with
the mainstream system’s inability to arrest the epi-
demic of lifestyle diseases among Maori. The Crown
should in turn meet this demand with the provision
of services.

During our inquiry, we heard evidence of how rongoa
is contributing to health and well-being. For example,
kuia Heeni Philips operates a free Crown-funded rongoa
clinic from her home in suburban Christchurch. Every
few months she and a band of volunteers travel to the
West Coast to collect plant materials from a Maori
organic farmer, which they use to produce rakau rongoa
as pills, liquid, or ointment. In the three months prior to
December 2008, Heeni had seen 230 patients with com-
plaints ranging from eczema and rashes to respiratory
problems, asthma, and joint pain. Sometimes those arriv-
ing at her door simply need sympathy and support, which
she willingly gives. Of the hundreds of people she sees
each year, we can only speculate how many would have
failed to seek out any help if their only option was a gen-
eral practitioner.”

The current Maori health crisis is a matter of national
importance. It is a significant problem shared by us all.
Solutions that may help must be taken seriously indeed.

7.11 REFORMS

We commend some aspects of the Crown’s performance.
We think, first of all, that the Crown deserves praise for
funding rongoa services. After its initial commitment

7.1

in 1995, it was right to seek expert advice on the neces-
sary criteria for purchasing traditional healing services,
and then to collaborate with Nga Ringa Whakahaere to
develop the Standards. It has correctly recognised that an
authoritative and independent national tohunga rongoa
body should play a leading role in monitoring compliance
safety standards, and it has facilitated the establishment of
Te Paepae Matua rather than dictated it.

But there is no sense of abiding energy or purpose
about the Crown’s actions. Its support for rongoa has
been consistently punctuated by delays while administra-
tive arrangements or strategic thinking have developed.
It cannot exert any influence over the DHBs to contract
more services. In 2004, it even took the regressive step
of curtailing the funding of rakau rongoa. In the mean-
time, of course, Maori health problems have festered. The
Ministry of Health seems to have lacked the imagination
or conviction to engineer a genuine breakthrough, or the
ability to see the contradiction in its priorities.

There can be only two reasons for this. First, the Crown
may lack belief in the efficacy of rongoa, as we have
described above. That is, it may lack conviction in the
advantages to Maori health of rongoa’s biomedical and
spiritual qualities. It may not see the potential of rongoa
to bring sick people into contact with the health system,
or recognise the growing demand for rongoa services in
the Maori community. If that is so, however, the Crown
does not reflect this in its public pronouncements. He
Korowai Oranga, the Maori health strategy, for example,
states that Maori approaches to health will be affirmed
through ‘a gradual reorientation of the way that Maori
health and disability services are planned, funded and
delivered in New Zealand”

The second possible explanation is that the scepticism
that led to the stigmatisation of tohunga and the Tohunga
Suppression Act 1907 is still working against rongoa. The
Ministry may not itself subscribe to this narrow-minded-
ness, but it is probably acutely aware of it. The media run
occasional stories about rongoa that invite a degree of rid-
icule, and then turn to the Skeptics Society for opinion.
During the period of the last Government, an Opposition
member of Parliament asked the Minister of Health in
the House whether there was ‘any clinical evidence that
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such healing is effective; or is this funding just political
correctness gone mad?*° It was not long after this that
the Crown withdrew funding for rakau rongoa. The two
events may not be connected, but one can imagine the
defensiveness that such attacks instil in Ministry staff.
The Crown’s defensive mind-set must shift. It must
work in genuine partnership with Maori to support
rongoa and rongoa services. It is time for the Crown to
stress the positive benefits of rongoa and its potential to
combat the ongoing crisis in Maori health. Of course,
herbal remedies must be proven to be safe, but rongoa
cannot be evaluated simply in clinical or biomedi-
cal terms. It is a holistic and culturally based approach
to well-being that surely offers much to a people whose
health is mired in such difficulty.
Moreover, any cursory examination of likely costs and
benefits suggests potential savings to the taxpayer. Each
year the direct costs (through health services) and indir-
ect costs (through lost productivity) of diabetes and obes-
ity in New Zealand reach well over a billion dollars. As
we know, Maori are significantly over-represented among
sufferers of these illnesses. Government-funded rongoa
services currently cost less than $2 million per annum.
There is no magic number to indicate an appropriate level
of funding. But the cost of underfunding rongoa is likely
to be significantly higher than the cost of current funding.
The Crown’s present investment shows a lack of commit-
ment to the idea that rongoa can make a difference.
We recommend the Crown take the following actions
as a matter of urgency:
> Recognise that rongoa Maori has significant poten-
tial as a weapon in the fight to improve Maori health.
This will require the Crown to see the philosophi-
cal importance of holism in Maori health, and to be
willing to draw on both of this country’s two found-
ing systems of knowledge.
> Incentivise the health system to expand rongoa ser-
vices. There are various ways in which this could
be done - for example, by requiring every primary
health care organisation servicing a significant
Maori population to include a rongoa clinic.

» Adequately support Te Paepae Matua to play the
quality-control role that the Crown should not and
cannot play itself.
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» Begin to gather some hard data about the extent of
current Maori use of services and the likely ongoing
extent of demand.

We also recommend that the Department of Conserva-
tion and the Ministry of Health coordinate over rongoa
policy, since matauranga rongoa so depends on access to
rongoa rakau.

In addition to the tangible health benefits that rongoa
has to offer, there is another reason why the Crown
should support it more wholeheartedly in the ways we
have described: namely, that there is a Treaty obligation
as well. Rongoa is a taonga — even Crown officials read-
ily concede this. It is central to Maori identity and, as Mr
McGowan says, is as much ‘an expression of being Maori

. as it is about healing sickness’” While matauranga

rongoa has declined because of reduced Maori access to
native flora, changed lifestyles, and urbanisation, it has
also suffered because of mainstream negativity, which the
Government reflected (and so endorsed) in its suppres-
sion legislation a century ago.

Suffice it to say, under the Treaty of Waitangi the
Crown bears a responsibility to rongoa of active protec-
tion. A case for expanded state support for rongoa ser-
vices scarcely need be made out on such grounds, but that
duty exists nonetheless.

7.12 SUMMARY OF RECOMMENDATIONS

The overall state of Maori health today is of great concern.
In response to this the Crown has not promoted rongoa
with any urgency. It either lacks a belief in the efficacy of
rongoa or is too conscious of the lingering scepticism that
previously led to the stigmatisation of tohunga and the
Tohunga Suppression Act 1907.

The Crown’s defensive mindset must shift. It must work
in genuine partnership with Maori to support rongoa
and rongoa services. It is time for the Crown to stress the
positive benefits of rongoa and its potential to combat the
ongoing crisis in Maori health.

We recommend the Crown take the following actions
as a matter of urgency:

» Recognise that rongoa Maori has significant poten-

tial as a weapon in the fight to improve Maori health.
This will require the Crown to see the philosophical
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Frances Haenga planting
rongoa trees at Pokai Marae,
Ruatoria, during Conservation
Week 2009. There appears to
be a growing Maori demand
for rongoa services, which
may in part stem from a sense
of disillusionment with the
mainstream health system.
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importance of holism in Maori health, and to be
willing to draw on both of this country’s two found-
ing systems of knowledge.

Incentivise the health system to expand rongoa ser-
vices. There are various ways in which this could
be done - for example, by requiring every primary
health care organisation servicing a significant
Maori population to include a rongoa clinic.
Adequately support Te Paepae Matua to play the
quality-control role that the Crown should not and
cannot play itself.

Begin to gather some hard data about the extent of
current Maori use of services and the likely ongoing
extent of demand.

We also recommend that, given the extent of environ-
mental degradation and the challenges of access to the
remaining bush, the Department of Conservation and

the

Ministry of Health coordinate over rongoa policy.

Matauranga rongoa cannot be supported if there are no
rongoa rakau left, or at least none that tohunga rongoa
can access.
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To jaw, jaw is always better than to war, war.

—Attributed to Sir William Churchill, 1954



Downloaded from www.waitangitribunal.govt.nz

THE MAKING OF INTERNATIONAL INSTRUMENTS 8

Ko te kai a te rangatira, he korero.

Discussion is the food of chiefs.
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Pita Sharples, the Minister of Maori Affairs, at the United Nations Delegates at the United Nations Earth summit in Rio de Janeiro in
Permanent Forum on Indigenous Issues in New York in April 2010. The 1992. This summit led to the adoption of the Convention on Biological
Minister announced that New Zealand would reverse its earlier position Diversity, to which nearly 200 states are now parties.

and support the Declaration on the Rights of Indigenous Peoples.

The New Zealand delegation, led by Minister of Maori Affairs Pita Sharples, perform a waiata on the opening day of the ninth session of the United
Nations Permanent Forum on Indigenous Issues, New York, April 2010.
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CHAPTER 8

THE MAKING OF INTERNATIONAL INSTRUMENTS

8.1 INTRODUCTION

From the previous chapters of our report, it will be clear that Maori interests are pro-
foundly affected by the obligations taken on by the Crown when New Zealand enters into
international agreements. Some, rightly called agreements, are binding and take effect
automatically or are implemented by domestic legislation. Others are non-binding but set
moral or political imperatives. If all states accept them, they can sometimes come to have
the force of international law. As the Ministry of Foreign Affairs and Trade noted, New
Zealand does not sign up to non-binding instruments unless it intends to abide by them.
In this chapter, we use the term ‘instruments’ to describe both binding and non-binding
arrangements.

The number and range of international instruments have grown enormously with
globalisation in the last 20 years. This can be to the benefit of New Zealand, which is a
small and less powerful nation needing the protection of rules-based international rela-
tions. But the range of international instruments now reaches into the lives of all New
Zealanders and can change, reduce, or enhance their most basic rights. Maori interests in
traditional knowledge, culture, economic development, and the environment, to name a
few, are all affected.

This chapter addresses the question of how New Zealand decides its position on the
negotiation and implementation of the many treaties, declarations, conventions, and so
forth that the Crown has adopted. For us, the question is whether the Treaty of Waitangi
provides for a reasonable degree of protection of Maori interests in this process and - if
so — how. We then ask whether the Crown’s present policies and practices are Treaty com-
pliant, and recommend reforms where better engagement and accountability is needed.

We begin with some examples of international instruments that had or have the poten-
tial to affect or even transform Maori interests, and how New Zealand reached its posi-
tion on them.

8.1.1 Declaration on the Rights of Indigenous Peoples

Perhaps the most important international instrument ever for Maori people is the United
Nations Declaration on the Rights of Indigenous Peoples (Dr1P). While it is non-binding,
it nonetheless carries moral and political force, and will in time - it is expected - form
the basis of a new body of customary international law on the subject of indigenous
rights.” It is a landmark international acknowledgement that indigenous collectives as
well as individuals have rights to self-determination and in respect of their culture, iden-
tity, language, employment, health, education, and other matter. At the time of our hear-
ings, the Crown was concerned at what the Declaration said about self-determination
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8.1.2

and territorial integrity for indigenous peoples, as well as
its apparent support for indigenous claims to lands now
in private ownership.” The Crown felt its terms went too
far for New Zealand to support it.

Thus, New Zealand was a late and reluctant party to
DRIP. It was one of only four states to vote against the
Declaration when it was adopted by 143 votes in the
General Assembly in 2007. DRIP was a matter of great
concern for Maori. They felt that they had not been con-
sulted, and that their views and interests, which were
known to the Government anyway, were not regarded.’
The Crowns evidence showed some consultation and
engagement over the draft declaration, but basically
nothing after 2003. The Crown held that it had consulted
Maori about its proposed 2004 and 2005 changes to draft
articles, whereas the claimants said that there had been no
consultation since 2002." The last consultation referred
to in Crown evidence was a 2003 workshop at Victoria
University, which the claimants denied had been repre-
sentative or effective. While New Zealand did adopt the
Declaration in 2010, with the caveat that it is non-binding,
Maori felt angry and excluded for many years. During the
long period when the Crown was not interested in talking

{ INDIGENOUS peoples have the right to maintain, control,

I protect and develop their cultural heritage, traditional
knowledge and traditional cultural expressions, as well as the
manifestations of their sciences, technologies and cultures,
including human and genetic resources, seeds, medicines,
knowledge of the properties of fauna and flora, oral traditions,
literatures, designs, sports and traditional games and visual
and performing arts. They also have the right to maintain,
control, protect and develop their intellectual property over
such cultural heritage, traditional knowledge, and traditional
cultural expressions.

‘In conjunction with indigenous peoples, States shall take
effective measures to recognize and protect the exercise of
these rights.

United Nations Declaration on the
Rights of Indigenous Peoples, art1
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to them, the claimants said that Maori had nowhere to
turn except the international forums themselves and that
New Zealand’s international reputation had suffered as a
result.

8.1.2 The Convention on Biological Diversity

The Convention on Biological Diversity (cBD) was
adopted during the United Nations Earth Summit in Rio
de Janeiro in 1992. We have made frequent reference to the
CBD in our report. It is a legally binding agreement for the
protection of all forms of biodiversity (that is, ecosystems,
species, and genetic resources) in the common interests
of all humankind. As we have seen in chapter 2, one of
the main reasons why Maori have a particular interest in
the cBD is article 8(j), under which New Zealand must
‘respect, maintain and preserve’ matauranga Maori that is
‘relevant for the conservation and sustainable use of bio-
logical diversity. As we have also seen, article 15 makes
some provision for holders of traditional knowledge to
receive benefits where that knowledge is used for com-
mercial or research purposes.

The Crown engaged substantively with Maori in light
of the significant Maori interests, at least until the sign-
ing of the ¢BD in 1992.° After that, however, the claimants
said that they had been excluded from the ongoing inter-
national work programme of the cBD, which has - among
other things — helped clarify the meaning of article 15. The
Crown had not engaged with Maori about it, and Maori
advisors were not included in New Zealand delegations.
Aroha Mead, an expert on international instruments who
gave evidence for Ngati Porou, claimed that the Crown
had adopted a:

dismissive view that it is acceptable to develop and articulate
views on issues of major significance to Maori . . . without
Maori input, even though they know it will be criticized by
Maori.’

In reply, the Crown said, among other things, that its
genuine attempts to consult ‘Maori stakeholders’ had
not always been successful, and that the consultation
required under its own engagement strategy (see section
8.2) applied to binding agreements rather than the non-
binding guidelines being developed through ongoing
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CBD processes.” We will return below to this issue of the
Crown not always engaging over an instrument impor-
tant to Maori if the instrument or process is non-binding.

8.1.3 Agreement on Trade-Related Aspects of
Intellectual Property Rights

We have discussed the Agreement on Trade-Related
Aspects of Intellectual Property Rights (the TRIPS
Agreement) in earlier chapters. Here, we note that it sets
international minimum standards for the protection of 1p
and provides the framework for New Zealand’s domestic
1P law. In other words, the TRIPS Agreement establishes
out the most that Maori can do to protect their taonga
works and matauranga under 1p law, unless and until
New Zealand adopts sui generis protections (see chapters
1and 2). Also, any such protections must interact with the
1P rights acquired by others under the TrR1PS framework.
Maori interests were and are at stake, therefore, when the
TRIPS Agreement was negotiated and when it is inter-
preted, implemented, or amended. The claimants were
concerned that there was insufficient consultation with
Maori, or protection of their interests, during either the
negotiation of TRIPS or the framing of domestic laws to
implement it.”

In response, the Crown said that Maori had pro-
vided input on the Bill introduced to implement the
TRIPS Agreement by way of submissions to Parliament’s
Commerce Select Committee, and that the Crown had
consulted Maori further before any broader intellectual
property law reforms were introduced.” The Crown also
emphasised that signing up to the TRIPS Agreement was
a condition of World Trade Organization membership."

8.1.4 What do these examples suggest?

The examples we have just discussed throw some issues
into stark relief. Maori interests are sometimes profoundly
affected, whether by a whole instrument (as with DRIP) or
particular articles (as in the cBD work programme). And
yet the claimants are convinced that consultation with
them has either been limited, ineffective, or non-existent,
and the Crown was able to point to few examples of sys-
temic or quality engagement in reply. It seems from our
discussion of DRIP, the cBD, and TRrIPS that there are
potential flaws in the Crown’s approach, if it:

» does not always engage with Maori if an instrument

is non-binding;

» sometimes engages at the end (when laws are being

passed) not from the beginning; and

» sometimes does not engage at all even when the

Maori interest is important.

These potential flaws may arise from particular circum-
stances or may be systemic. We turn now to consider the
Crown’s policy framework for engagement. How, when,
and why does the Crown engage?

8.2 PoLICIES FOR ENGAGEMENT WITH MAORI OVER
INTERNATIONAL INSTRUMENTS

The Crowns current policies were developed in the
Ministry of Foreign Affairs and Trade and consist of a
general Maori outreach programme and of a strategy for
engagement on individual instruments, which we have
called the Maori engagement strategy. The Ministry’s wit-
ness, Gerard van Bohemen, explained that the outreach
programme provides general information and builds
relationships with Maori. It involves hui and kanohi-ki-
te-kanohi (face to face) meetings with iwi organisations,
Maori businesses, pan-tribal organisations, academics
and commentators.” The Ministry recognises that Maori
interests are varied and can require targeted discussion
with key stakeholders.

But the Ministry is not necessarily responsible for
engagement with Maori over particular instruments. That
is the task of the Government agency that has taken the
lead on developing a position on a treaty or agreement.
They do so according to the Cabinet-approved Strategy
for Engagement with Maori on International Treaties.” The
Maori engagement strategy is confined to binding agree-
ments, although the Crown does sometimes also engage
with Maori on non-binding instruments.” Under the
strategy, the Crown seeks to ensure that issues of relevance
to Maori in international treaties are identified early, and
that ‘engagement with Maori on a particular treaty is
appropriately tailored according to the nature, extent and
relative strength of the Maori interest’* Identifying that
interest and deciding the appropriate level of engagement
is the task of the lead agency. Engagement, including con-
sultation where needed, is supposed to occur throughout
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the negotiation, ratification, and implementation pro-
cesses. In the strategy, the Crown acknowledges that the
Maori interest may sometimes be so strong as to be per-
suasive in deciding its position.”

But do these policies work in practice, and do they
provide for sufficient and quality engagement over inter-
national instruments, so as to meet the Crown’s Treaty
obligations? We turn to these questions next.

8.3 ARE THE CROWN’s POLICIES AND PRACTICES
TREATY COMPLIANT?
8.3.1 The parties’ concerns
The claimants argued that the Crown’s policies are not
Treaty compliant. They pointed to the Ministry of Foreign
Affairs and Trade’s evidence that the Maori engagement
strategy is confined to binding instruments. They also
argued that, in practice, the Crown engages too late — at
the stage of ratification or domestic legislation — or poorly,
or sometimes not at all. They were particularly frustrated
by the Crown’s refusal to engage with them over DRIP
after 2002, and the cBD work programme, even though
these two instruments went to the heart of their interests
and Treaty rights.”® As the claimants saw it, such failures
occur not because the Crown is unaware of how it should
behave, but rather because it does not live up to its own
rhetoric. Counsel for Ngati Koata said that the Crown
made ‘constant reference’ to a ‘domestic conversation’
and ‘proper engagement’ But ‘when will this conversation
begin?, asked counsel. Maori were ‘constantly waiting’”
Part of the reason for this failure, in the claimants’ view,
was that the Crown got to decide the importance of the
Maori interest in the first place, and a lack of departmen-
tal coordination sometimes defeated good intentions.”
The Crown saw things very differently. In its view, New
Zealand must speak with one voice in international affairs,
and that voice must be the Crown’s. Maori permission to
enter into international agreements was neither sought
nor required.” Also, New Zealand is a small country
with limited influence; it cannot get everything that it (or
Maori) might want, and it has to work with ‘likeminded’
states to secure the best results possible in the circum-
stances.” The Crown denied that it was too late to consult
Maori at the stage of ratification or domestic legislation,
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and also denied that its consultation had been poor or
non-existent on particular instruments. Nonetheless, it
was the Crown’s view that it did not need to consult Maori
in all cases; processes related to non-binding instruments
were clearly an example of that. Overall, the Crown said
that it had acted reasonably and in good faith where it had
obligations to consult with Maori and recognise and pro-
tect Maori interests, and that it was doing all that was rea-
sonably necessary in the dynamic world of international
relations.”

8.3.2 Are the principles of the Treaty relevant to the
making of international instruments?

In Article 1 of the Treaty of Waitangi, the Crown acquired
kawanatanga (the right to govern), which involved,
among other things, the power to make policies and laws
for the government of this country. Included in this, we
think, was the right to represent New Zealand abroad
and to make foreign policy. But the right to govern was
acquired in an exchange with Maori tribal leaders and
their peoples, in which the Crown guaranteed to protect
Maori interests, including their full authority over their
own affairs, or tino rangatiratanga. In this report, we are
not concerned with any past failures of the Crown to hon-
our this bargain as it related to the making of foreign pol-
icy and international instruments. Rather, our role is to
determine whether the present regime for deciding these
matters is Treaty compliant.

The Treaty entitles Maori interests to a reasonable
degree of protection, when those interests are affected by
the international instruments that the New Zealand Gov-
ernment negotiates or signs up to. This is not a small Treaty
obligation for the Crown. It requires the Crown actively
to protect those interests, if and when they are found to
exist. We recognise, of course, that the Crown is not all-
powerful (or even very powerful) in the international
arena, so we would add the qualification that Maori inter-
ests must be protected to the extent that is reasonable and
practicable in the international circumstances.

We would also note, as we have done elsewhere in this
report, that it is for Maori to say what their interests are,
and to articulate how they might best be protected - in
this case, in the making, amendment, or implementation
of international instruments. That is what the guarantee of
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tino rangatiratanga requires. It is for the Crown to inform
Maori as to upcoming developments in the international
arena, and how it might affect their interests. Maori must
then inform the Crown as to whether and how they see
their interests being affected and protected. This is neces-
sarily a dialogue: Maori and the Crown must always be
talking to one another, whether it is occasional consulta-
tion as needed or something more regular, fixed, and per-
manent. We return to this point below. Here, we note that
there must be a conversation, so that where Maori inter-
ests are affected by possible or proposed international
instruments, those interests can be readily identified and
understood, and a means of protection devised.

Finally, we think that, as in other situations discussed
in this report, the degree of priority to be accorded the
Maori interest depends on the scale of its importance
to Maori and the nature and extent of likely impacts on
it. Ultimately, this has to be ascertained by a properly
informed Crown and then balanced against any valid
interests of other New Zealanders and of the nation as a
whole, if those interests are in tension. As we have said
elsewhere, conflict between Maori and New Zealand
interests is not to be assumed.

What does this mean in practical terms for the Crown’s
engagement with Maori over international instruments?
Considering the broad spectrum of international matters,
it would be impractical and undesirable for the Crown to
engage in full-scale consultation with Maori over every
international instrument. Sometimes Maori interests
are small, identical to those of other New Zealanders, or
confined to small parts of an agreement. On other occa-
sions, they may be much greater or relate to the whole of
an instrument. There can be no ‘one size fits all’ approach.
Rather, the Treaty standard for Crown engagement with
Maori operates along a sliding scale. Sometimes, it may be
sufficient to inform or seek opinion from the Federation
of Maori Authorities, which tends to speak for iwi busi-
ness interests. But there will also be occasions in which
the Maori Treaty interest is so central and compelling
that engagement should go beyond consultation to nego-
tiation aimed at achieving consensus, acquiescence or
consent. DRIP would seem to be one such example. There
may even be times when the Maori interest is so over-
whelming, and other interests by comparison so narrow

8.3.3

or limited, that the Crown should contemplate delegation
of its role as New Zealand’s ‘one voice’ in international
affairs; negotiations over the repatriation of taonga might
be an example.

The Treaty partners need to be open to all of these
possibilities, not just some, and to decide which applies
on the basis of the duties of good faith, cooperation,
and reasonableness that each owes the other. We turn
next to consider whether the Crown’s current regime for
decision-making about international instruments meets
its Treaty obligations.

8.3.3 Do the Crown’s policies and practices comply with
the Treaty?

Many of the underpinnings for Crown compliance with
the Treaty already exist. The Maori engagement strategy
and MFAT’s outreach programme were developed in good
faith and with the genuine intention of informing and
consulting Maori about international issues of relevance
to their interests. The strategy tried to achieve early iden-
tification of specific international issues relevant to Maori,
and then engagement tailored to the ‘nature, extent and
relative strength’ of the Maori interest. To that extent, the
Crown’s approach is Treaty compliant. But there are con-
ceptual flaws in the strategy.

First, the strategy is confined to consultation about
legally-binding instruments only. We can see no prin-
cipled reason why this should be so. Clearly, to provide
a reasonable degree of protection of Maori interests in
the international arena, the Crown must take account of
the ways in which non-binding instruments may impact
upon (or provide opportunities for) Maori. To be most
effective, this needs to occur at every stage of the instru-
ments’ development, not afterwards. This was clear to
us from both the claimants’ and the Crown’s evidence
about the cBD work programme and DRIP. We note that,
in practice, the Crown has not always maintained the
strategy’s distinction between binding and non-binding
instruments. It did seek to consult about DRIP before
2003. We are not concerned here with the alleged flaws
in that consultation, but rather with the point that it
occurred despite the strategy, not because of it.

The second conceptual failure is that the strategy sets
consultation as the maximum form of engagement. Yet,
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the strategy provides for the Crown’s engagement to be
tailored to the ‘nature, extent and relative strength’ of the
Maori interest. We agree with that proposition. We think,
however, that there has been a failure of vision in carrying
it out. Limiting engagement with Maori to consultation
cannot always do justice to the full nature, extent, or rela-
tive strength of the Maori interest. Such a policy does not
give effect to the Treaty partnership and the tino ranga-
tiratanga guarantee. The evidence that we heard about
DRIP and Article 8(j) of the cBD convinced us that there
are times when the Crown’s position on matters of core
importance to Maori must be developed by consensus,
and - preferably - by a negotiated agreement with Maori.
Such instances will not be the norm, but they will occur.
A decision-making framework that cannot accommodate
such situations is not Treaty compliant.

Also, we have concerns about how the strategy is car-
ried out in practice, in terms of providing consistent and
full information to the right people at the right time, so
as to consult effectively with Maori when their interests
are (sometimes vitally) affected. We do not see a need to
assess the details of each international instrument com-
plained of, in terms of the quality of engagement over it.
Suffice to say that sometimes there was no consultation,
which the Crown’s evidence confirmed. We also heard
allegations of failures in process for some of the con-
sultation that did occur. Whether or not the claimants’
complaints were fully justified on this head, they hinted
at poor engagement and poor relationships, either of
which would be fatal to achieving the Crown’s intention
in engaging in the first place.

It appears to us that the combined result of the Crown’s
decision not to consult on non-binding instruments, and
of the limits to the effectiveness of the consultation that
did occur, was that Maori have sometimes been excluded
from effective engagement. This includes for international
instruments in areas where their interests were small but
discrete (such as ANzTPA™), tailored but significant (such
as the cBD work programme), or major and substantive
(such as DRIP). Thus, the Treaty is not being kept and
Maori interests are being prejudiced in the making of
international instruments. But, as we have said, many of
the underpinnings exist for Treaty-compliant policies and
practices. The Maori engagement strategy was supposed
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to achieve early identification of specific international
issues relevant to Maori, and then engagement tailored
to the ‘nature, extent and relative strength’ of the Maori
interest. This simply needs to happen. In order to bring it
about, we propose a suite of reforms in the next section.

8.4 REFORMS

What is necessary, in our view, is for the Crown to amend
the Maori engagement strategy so that it covers non-
binding as well as binding instruments, and to provide
better for a sliding scale of engagement that will need - in
some instances - to exceed consultation as its maximum.
There is, of course, a huge variety of subjects and matters
dealt with in international instruments. At the start, the
Government needs an initial view as to whether there
is a Maori interest affected by an international instru-
ment, how strong that interest might be, and what form
of engagement would therefore be appropriate. Different
lead agencies can be advised by their own Maori units or
advisory committees, where those exist. As a general rule
we would propose that the lead agency consult with Te
Puni Kokiri so as to determine whether engagement with
Maori is necessary, and the degree of engagement that the
Maori interest might justify. Te Puni Kokiri’s resourcing
and capacity to perform this additional or enhanced role
will need to be evaluated.

The Crown must then decide who to talk to and how. It
is difficult to engage the wider Maori voice in discussions
over international matters and related national policies
and programmes for domestic implementation. In prac-
tice, particularly in the absence of other mechanisms, it
is easier for the Crown to approach known experts and
those with particular views. This will sometimes be suf-
ficient. But there will be occasions where it is necessary
to go beyond the ‘usual suspects’ and ensure wide con-
sultation with relevant Maori organisations and net-
works. As we said in chapter 6, true partnership comes
through forums that include Maori experts and special-
ists alongside representatives of the wider Maori perspec-
tive. Forums should be created as sites for the necessary
conversations to occur between interested Maori and the
Crown, when consultation or negotiated agreement on
international instruments is required.
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We have recommended some such forums in the con-
text of particular subjects in earlier chapters. If an inter-
national instrument relates to bioprospecting, for exam-
ple, the Kura Taiao Council (see section 4.3.3) could
be used as the forum for engagement on that issue. We
recommend that the Crown identify all existing or pro-
posed Maori bodies that could also be used as forums
for dialogue about New Zealand’s position on relevant
international instruments. If there are areas in which no
such forums exist, the Crown should develop a policy for
calling together forums for consultation or negotiation,
instrument by instrument. We also express our hope that
Maori will assist this process by creating electoral colleges
to appoint Maori representatives to partnership forums as
needed. We do not make this a formal recommendation,
since it is for Maori to decide, not the Crown, but we find
it difficult to see how Treaty partnership is to be achieved
without some such development at Maori instigation.

Also, we think the Crown needs to be more accountable
than it is at present. There is little transparency as to how
the Crown has determined the existence or strength of a
Maori interest, how it has balanced that interest against
others (where that proved to be necessary), and what it
has done to protect the Maori interest. We therefore rec-
ommend that the Crown and Maori, having established
effective partnership forums in which international affairs
and particular instruments can be discussed, should also
devise mechanisms for the Crown to report on how it has
balanced interests and the choices that it has made. This
will ensure that the balancing exercise is transparent and
transparently fair.

A number of mechanisms could be tried. We recom-
mend that the Crown should report its actions (and the
outcomes) regularly to Maori organisations and to the
Maori Affairs Select Committee. This should provide
external scrutiny with expertise in te ao Maori. We also
suggest that the Crown consider reporting its identifica-
tion and balancing of interests, and its degree of protec-
tion for the Maori interest concerned, to relevant inter-
national forums concerned, if it does not already do so.

At the final stage of negotiating an agreement, we rec-
ommend that Parliament specifically address Maori inter-
ests and Treaty issues when it considers international
agreements under standing orders. Currently, a National

Interest Analysis has to be prepared, assessing the instru-
ments ‘economic, social, cultural, and environmental
effects’ and reporting on consultations which have been
carried out or are proposed with the community.” We
recommend, as the Law Commission did in 1997, that the
National Interest Analysis should include assessment of
effects on Treaty rights and interests.** This would bring
the National Interest Analysis into line with Cabinet
requirements for domestic legislation.”

The Foreign Affairs Act 1988 may need to be amended
to provide a legislative schema for protecting Maori inter-
ests. Other statutory enforcement might also be appro-
priate, and we recommend that the Crown consider
situations where this may be required. True protection,
however, will come from quality engagement and careful
accountability rather than by legislative fiat.

Finally, we think that indigenous rights and the role
of the indigenous voice in international forums are areas
where New Zealand should be leading the world. The
special place we accept Maori to hold in our systems of
governance is a foundation for our national identity and
cohesion. It is part of the reason why, despite our diversity,
we do not have outright conflict between our two found-
ing peoples or with the immigrants who came afterwards.
This absence of such conflict should be a matter to be
proud of and something to be held out to other states as
a way forward, particularly for those states that have not
been able to resolve internal differences peacefully. One
way of doing this is for the Crown to assist Maori NGOs
to participate directly in international forums. NGoOs are
known to improve the quality of international debate, and
the Crown has long agreed in principle to Maori partici-
pation at that level. We recommend that the Crown adopt
a set policy, following negotiation with Maori interests,
for funding independent Maori engagement in inter-
national forums.

8.5 SUMMARY OF RECOMMENDATIONS
We summarise our recommendations in this chapter as
follows:
» We recommend the MEs be amended to require
engagement over both binding and non-binding
instruments, and that it provide for engagement
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beyond consultation where appropriate to the nature
and strength of the Maori interest. As a starting
point for that engagement, we would propose that
the lead agency responsible for an international
instrument consult with Te Puni Kokiri before com-
ing to a view whether there is a Maori interest, the
likely nature and strength of that interest, and the
degree of engagement that its priority might justify.
To enable consultation or negotiation to take place,
we recommend that the Crown develop a policy
to identify relevant bodies that already exist which
could also serve as partnership forums for the dis-
cussion of international instruments, and to call
forums together as necessary (instrument by instru-
ment) where they do not exist. We also suggest that
Maori consider the appointment of electoral colleges
so that such forums may be readily constituted on
matters of specialised interest.

We also recommend that the Crown adopt a set pol-
icy, following negotiation with Maori interests, for
funding independent Maori engagement in inter-
national forums.

In order to ensure that quality engagement takes
place and is effective, we recommend that the Crown
adopt a series of mechanisms to ensure account-
ability. These include regular reporting to iwi and
Maori organizations, as well as to Parliament’s Maori
Affairs Committee. When Parliament considers an
international agreement under standing orders, we
recommend - as the Law Commission did before
us - that the National Interest Analysis include con-
sideration of whether the instrument has any effect
on Treaty rights and interests. Statutory enforce-
ment might also be appropriate, and we recom-
mend that the Crown consider situations where this
may be required. Finally, we suggest that the Crown
consider reporting its engagement with Maori, and
the outcomes, to the relevant international body or
forum, where it does not already do so.
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CHAPTER 9

CONCLUSION

Over the 171 years since the Treaty of Waitangi was signed, paving the way for two peoples
to live side by side in New Zealand, the Crown has largely supported and promoted one
of our two founding cultures at the expense of the other. At times, the official attitude
to Maori culture has been suppressive; at others it has been simply neglectful. Steady
changes in the way the Crown regards its Treaty obligations over the last few decades
have begun to turn these attitudes around. But on any reading there are still many areas
- 1P law, cultural harvest, traditional healing, to name just a few — where Maori cultural
perspectives are on the outer. The key problem for kaitiaki is that they have little or no
control over their relationships with taonga. Sometimes, the Crown exercises that con-
trol; sometimes, it is others such as commercial interests or property owners; only very
rarely is it kaitiaki. In short, there is little room in current New Zealand law and policy for
matauranga Maori and for the relationships upon which it is founded.

We have in this report suggested ways in which this can and should change. Sometimes
we propose the formation of a new entity; at other times we recommend legislative
amendments to give greater recognition to kaitiaki interests or clarify Maori roles in
decision-making. But on many occasions what we believe is needed more than anything
is a change in mindset - a shift from the ‘old’ approach that valued only one founding
culture to one in which the other is equally supported and promoted, and the advantage
New Zealand would hold by its embrace of both (along with newer cultures from other
lands) is widely recognised.

In taking such steps the Government would be fulfilling its Treaty duties while also
acting in the best interests of all. In some cases, it would be falling into line with inter-
national trends (exemplified by the world-wide adoption of the Declaration on the
Rights of Indigenous Peoples). In others — particularly in the accommodation of indig-
enous interests in contemporary 1P law - it has an opportunity to be truly innovative.
Resolution of this claim is actually a chance for New Zealand to be recognised as a world
leader in the challenging arena of indigenous peoples’ rights.

In making this shift, the Crown will need to accept its own core role in the preser-
vation and transmission of matauranga Maori. While it is Maori who must keep their
culture alive, the Crown has a great responsibility too. This stems only partly from its
past failures to protect matauranga Maori. It relates also to the accepted role of the State
in educating the nation’s young and the fact that few opportunities exist today for Maori
to learn their culture in the settings where it was traditionally handed down. Moreover,
it arises from the fact that Maori culture is our national culture - it helps give all New
Zealanders a sense of who they are. It may well also be that Maori live healthier and more
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productive lives when they are secure in their own cul-
tural identity, and when their identity has a secure place
in the national story.

In accepting this role the Crown can no longer view
Maori culture as ‘other’ It must embrace the idea that it
represents Maori too, and be prepared to take on more of
a Maori complexion and outlook. Doing so will of course
not lessen the need for the Crown and iwi to engage as
Treaty partners. In fact, the adoption of true forms of
partnership is crucial to the protection of matauranga
Maori and the exercise of kaitiakitanga. Partnership
requires an acceptance of shared responsibility through
the Crown bringing its support to the table and Maori
their motivation. In other words, kaitiaki communities
must be empowered through their joint efforts with the
Crown; grassroots commitment must not be stifled by
official control.

The Treaty interest must of course be balanced with
other interests, such as those of regional museums, copy-
right holders, mountain clubs, and nurserymen. But to a
large extent those other interests are already taken into
account in current law, policy, and practice; it is high time
to elevate the Treaty interest to its rightful place along-
side them. It is also important to acknowledge that Treaty
interests are as often as not in alignment with those of
other sectors of the community. To protect the kaitiaki
interest in taonga is in many cases also to protect the
taonga for all New Zealanders.

We acknowledge that there will be some unavoid-
able cost in our proposals for new bodies and regulatory
frameworks. We accept that the Government’s coffers are
not full after the combined effects of worldwide reces-
sion and a devastating earthquake. The expense of mak-
ing good the damage wrought by overseas banks and the
movements of Riaaumoko, however, need not scupper a
project as important as the safeguarding of matauranga
Maori. Much can be achieved, for example, through atti-
tudinal shifts and reprioritisation. Creating a greater role
for kaitiaki communities in the care of taonga could well
reduce costs rather than increase them.

In any event, the new bodies and frameworks we pro-
pose will provide no more than the platform for the con-
versation the Treaty requires in 1P, conservation, the arts,
and other areas. Experience shows us that without such a
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platform, these conversations simply do not occur and we
revert to the invisible Maori dimension of the 1950s.

We would also be neglecting our duty to issue a report
that called for a lesser standard of compliance with Treaty
obligations given the straitened financial conditions. The
vulnerability of taonga and of matauranga Maori requires
commensurate action, and it is our job to point that out.
The fact is that a lack of support for matauranga Maori
now will have serious consequences down the track.
Every year the number of kaumatua raised in village com-
munities and taught by tohunga diminishes. It was not
uncommon for us to hear reference to an elder being the
last to practise a particular skill. In these circumstances
the task of protecting Maori culture is urgent and can-
not wait yet another decade. It is the Government’s pre-
rogative to set priorities, but it is its Treaty duty to actively
protect taonga.

In fact, experience shows that the Crown is prepared
at times to share control of taonga with kaitiaki, pro-
tect matauranga Maori, and support the transmission of
that matauranga to future generations. But that will is
strongest by far when its exercise is directed to the settle-
ment of historical Treaty claims. These settlements today
are delivering to iwi joint management of rivers, lakes,
and Crown land; title to areas of Crown land, includ-
ing areas of cultural significance within the conservation
estate; rights of cultural harvest and fossicking on con-
servation land; accords over the care of physical taonga
works, both when held by the national museum and as
re-found and subject to the Protected Objects Act; lump
sum gifts towards the building of whare taonga; the res-
toration of traditional place names; a promise to record
the authorship and significance of Ka Mate to Ngati Toa;
the restoration and redevelopment of marae; relation-
ship agreements with a variety of government depart-
ments and ministers; and indeed the facilitation of access
to services and work programmes across the whole of
government.

In the context of historical Treaty settlements, there-
fore, the Crown is delivering to kaitiaki at least some
of what claimant iwi are pursuing through this claim.
Indeed, the range of cultural redress available under the
settlement process has clearly expanded as the politi-
cal urgency to settle claims has increased. This raises the
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question as to what would happen if the settlement pro-
cess did not exist. The failure ever to invoke sections 33
and 188 of the Resource Management Act in favour of iwi
suggests that there would be little on offer. No one should
infer from this that recognition of kaitiaki interests should
be contingent on the existence of a historical grievance:
the very existence of these unused provisions shows that
Parliament itself does not believe this.

The fact that historical Treaty settlements have become
the principal vehicle for protecting matauranga Maori
and taonga through historical Treaty settlements leads to
inevitable inconsistencies. It seems random and iniqui-
tous, for example, that a haka might gain protection but a
moteatea such as ‘Po P& might not. We say this not from
any ignorance of Ngati Toa’s great concern over the com-
mercial exploitation of Ka Mate, but because we believe
that all taonga works should be entitled to the same kinds
of protection. We also see the likely unfairness of some
settled groups missing out on forms of cultural redress
which are now a standard feature of Treaty settlements,
but which were strictly off the table at the time of their
own negotiations, or smaller iwi missing out because they
lack the political leverage to strike a good deal.

A key issue arising in Wai 262, therefore, is how and
whether the kind of provision for kaitiakitanga and
matauranga Maori to be found in the settlements process
can be normalised before that process is over. As policy
thinkers have observed, settlements offer a ‘relatively pro-
tected environment’ in which to negotiate the ongoing
Crown-Maori relationship. But how will the nation cope
when ‘the convenient levers for establishing these new
relationships will be gone’?* The ideal solution is to begin
that process of normalisation now. For one thing, this
will help ensure the durability of earlier (and possibly less
generous) historical settlements. Moreover, the lesson of
settlements is that there is nothing to fear from support-
ing matauranga Maori and according kaitiaki interests
appropriate recognition. The ongoing level of bipartisan
parliamentary support for settlement legislation is proof
enough of that.

It is time to move forward. As a nation we should
shift our view of the Treaty from that of a breached con-
tract, which can be repaired in the moment, to that of an
exchange of solemn promises made about our ongoing

relationships. It is the process of historical settlements
itself that allows us to shift our attention in this way from
the past to the future. Wai 262 is fundamentally a claim
about how that future should look. The timing of our
report’s release may thus prove propitious. After decades
of profound social and political change, and a generation-
long focus on the resolution of past grievances, we are
now ready to enter a new stage in the relationship.

Altered demographics mean we must do this in any
event. In the life of the nation Maori are now much more
to the fore, and there is no turning back from that. So,
while the Treaty makes it a constitutional responsibility
to adjust the Crown-Maori relationship, even without
the Treaty the country would have a social and political
responsibility to do so. The number of Maori is predicted
to rise to over 800,000 by 2026,” which suggests that the
total will nudge one million by mid-century.

But two centuries of interaction, as well as the rapid
growth of Pacific and Asian populations, mean that
demographic change is not simply about greater numbers
of Maori. The nation is becoming more ethnically diverse
than ever before, while at the same time some of the
lines between Maori and Pakeha have become blurred.
Inevitably, the Treaty relationship will become more com-
plicated. This does not lessen its relevance, however: in
societies such as Australia and Canada the issue of abo-
riginal rights is no less important for their broad multi-
culturalism. And, despite the ‘blur’ in the middle, our two
founding cultures remain distinct. Through the Treaty
they provide us with a shared identity, giving us, on the
one hand, our sense and right of place in the Pacific, and,
on the other, the legacy of the West. Their gravitational
pull will remain strong enough to draw newer cultures to
them.

We acknowledge that some New Zealanders feel a
sense of unease about these ideas. After all, they require
us to jettison some long held assumptions about who
and what we are. But these assumptions are becoming
more and more difficult to sustain anyway. History and
the future both demand that we make the leap to accept-
ance of Maori culture and identity as a founding pillar of
our national project. This is not just a matter of justice
(though it is that, of course). Demographics, economics,
and geo-politics suggest it is now a matter of necessity.
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The signs are generally positive that we are now ready.
There is a deep reservoir of goodwill between our cul-
tures, and much commonality. Maori culture is increas-
ingly being embraced in the Pakeha mainstream, in ways
that would have seemed almost inconceivable a genera-
tion ago. There is a growing community realisation that
New Zealand wins when Maori culture is strong. We have
the opportunity now to take this a stage further through
genuine commitment to the principles of the Treaty. This
implies not only kaitiaki control of taonga where that is
justified; it also implies a genuine infusion of the core
motivating principles of matauranga Maori - such as
whanaungatanga and kaitiakitanga - into all aspects of
our national life.

Such a commitment will not only fulfil - at last - the
promise that was made when the Crown and tangata
whenua entered their partnership at Waitangi. It will
also pave the way for a new approach to the Treaty rela-
tionship: as a relationship of equals, each looking not
to the grievances of the past but with optimism to a
shared future. It is, in other words, time to perfect the
partnership.

Text notes

1. Institute of Policy Studies, ‘Post-Treaty Settlements Issues)
Victoria University of Wellington, http://ips.ac.nz/events/
completed-activities/Emerging%2olssues%20Programme/Post-
Treaty%2osettlements.html (accessed 8 March 2011)

2. Statistics New Zealand, ‘National Ethnic Population Projections:
2006 (Base) - 2026 Update, Hot Off the Press (Wellington:
Statistics New Zealand, 22 April 2010), p12; Statistics New
Zealand, ‘Tables, National Ethnic Population Projections: 2006
(Base) — 2026 Update, Excel spreadsheet, 22 April 2010, tbls 1m,
3m
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GLOSSARY

The following list of words and terms excludes those defined where they occur in the text. In addition to
evidence put before this inquiry, the following principal sources were consulted: “Te Aka Maori-English,
English-Maori Dictionary and Index’, Auckland University of Technology, http://www.maoridictionary.
co.nz; ‘Ngata Dictionary, Learning Media Ltd, http://www.learningmedia.co.nz/ngata; Herbert W Williams,
Dictionary of the Maori Language, 7th ed (Wellington: GP Print, 1997); “The Encyclopedia of New Zealand,,
Ministry for Culture and Heritage, http:www.teara.govt.nz; and Oxford Dictionary of English, 2nd ed
(Oxford: Oxford University Press, 2003).

Te REo MAORI TERMS

ariki  senior leader, first born in a high ranking family, paramount chief
atua  the gods, spirit, supernatural being

awa  river, stream

haka  avigorous dance accompanied by actions and words, performed by a group
hapii  clan, section of a tribe

harakeke ~Phormium tenax and P cookianum — New Zealand flax

Haumia-tiketike —one of the children of Rangi-nui and Papa-ta-a-nuku

Hawaiki  ancestral overseas Maori homeland

hei tiki ~ carved figure worn around the neck

hui  meeting, gathering, assembly

iwi  tribe, people

kai food

kaihautii  leader, helmsman

kaimoana  seafood

kainga home, village, settlement

kaitiaki ~ guardian, protector; older usage referred to kaitiaki as a powerful protective
force or being

kaitiakitanga the obligation to nurture and care for the mauri of a taonga; ethic of
guardianship, protection

kaiwhakahaere  supervisor, manager

kanohi ki te kanohi  in person, face to face

kapa haka  group performance of traditional and contemporary Maori song and dance;
includes waiata, poi, and haka

kapu ti cup of tea

karakia  prayer, ritual chant, incantation

kaumatua elder

kaupapa  topic, policy, programme, agenda

kauri  Agathis Australis - New Zealand’s largest native tree, found naturally only in the Far North

kawakawa  Macropiper excelsum - pepper tree

kawanatanga  government, governorship, authority

kea  Nestor notabilis - mountain parrot
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kéhua ghost

kereri  Hemiphaga novaeseelandiae — New Zealand wood pigeon, known as kiakupa in
the Far North

kiekie ~ Freycinetia baueriana ssp Banksii — epiphytic plant vital to the practice of weaving

kina  Evechinus chloroticus — sea urchin or sea egg, a spiny invertebrate

kirituhi  skin etching in a generic Maori style that lacks the spiritual or whakapapa
elements of ta moko

kiwi  Apteryx spp - flightless nocturnal bird

kohanga reo  language nest; pre-school aimed at immersing pupils in Maori language and culture

koiwi tangata  human remains

kokako  Callaeas cinerea — one of the endemic wattlebirds

komiti committee

korero  story, stories; discussion, speech, to speak

korero tuku iho  body of inherited knowledge

koromiko  Hebe salicifolia, H stricta, and other species

korowai  cloak, a mark of rank and honour

koru  spiral form; shaped like an unfolding fern frond

koura  Paranephrops planifrons and P zealandicus - crayfish

kowhai  Sophora — a small tree with several New Zealand species

kowhai ngutukaka  Clianthus puniceus — kaka beak, a low-growing spindly shrub with
clusters of beak-shaped flowers

kowhaiwhai  decorative scroll patterns painted on rafters in wharenui

kikupa see kererii

kimara Ipomoea batatas — sweet potato

kura  school

kura kaupapa Maori primary schools where te reo Maori is the principal medium of instruction

mahi  work, effort

mamaku  Cyathea medullaris — black tree fern

mana  authority, prestige, reputation, spiritual power

mana whenua, manawhenua customary rights and authority over land and taonga; the iwi or
hapa which holds mana whenua in an area

manuka  Leptospermum scoparium — a variety of tea tree

Maoritanga Maori culture, practices, and beliefs

marae enclosed space or courtyard in front of a wharenui where formal welcomes and
community discussions take place; also the area and buildings surrounding the marae

matauranga knowledge, wisdom, ways of knowing

matauranga rongod  traditional knowledge of healing and the healing qualities of plants

mate atua  injuries or illnesses without an obvious physical cause and attributed to
supernatural causes

mate tangata  injuries or illnesses with obvious physical causes

mauri  the life principle or living essence contained in all things, animate and inanimate

mere a short flat club, usually made of wood, bone, or greenstone

mirimiri massage, called romiromi when the fingers are used and takahi when feet are used

mokopuna  grandchildren, descendants

moko mokai  preserved skin-etched Maori heads



Downloaded from www.waitangitribunal.govt.nz

GLOSSARY

moteatea  song-poem; traditional Maori chant, lament
ngeri arythmic chant with actions

noa ordinary, not restricted, a state of relaxed access
oranga health

pa fortified village, or more recently, a village

Pakeha New Zealander of European descent

pakiwaitara  legend, ancient story, myth

Papa-ti-a-nuku  earth mother deity, partner of Rangi-nui

pataka  storehouse

pataka komiti  Maori committees which manage iwi access to plants and animals on boc
land for cultural harvest purposes

patere asong or chant of contempt composed in response to a derogatory comment

patu  weapon, club

paua  Haliotis spp — abalone, a univalve shellfish

pepeha  saying, proverb

pitau  unfurling spiral form of a fern frond; perforated spiral carving design

piupiu  traditional flax skirt made from strips of prepared and dyed harakeke, now used
mainly for kapa haka performances

pohutukawa  Metrosideros excelsa and other species — the ‘Kiwi Christmas tree’

pokeka  a rhythmic chant, often poetic, without actions

poroporo  Solanum aviculare and other species — a member of the nightshade family

pou  pole, support; pole in a meeting house

powhiri  welcoming ceremony, especially onto a marae

puawananga  Clematis paniculata - New Zealand clematis

pupit harakeke  Placostylus ambagiosus — flax snail

purakau legend, ancient story, myth

rahui temporary ban, closed season, or ritual prohibition placed on an area, body of water,
or resource

rakau rongoa  herbal remedies

rangatiratanga  chieftainship, self-determination, the right to exercise authority; imbued with
expectations of right behaviour, appropriate priorities, and ethical decision-making

Rangi-nui, Ranginui-te-p6 ~ sky father deity, partner of Papa-ta-a-nuku

raranga weaving

raupé  Typha orientalis — bulrush

rawa property, wealth; development and use of resources

ritenga  rituals

rito  the young centre of the flax bush

rohe traditional tribal area, territory

rongod traditional Maori healing; medicinal qualities

ruatau  dual helix formation sometimes seen in kowhaiwhai patterns, representing the
interwoven nature of different forms of knowledge
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ta moko the Maori art form of skin-etching, which expresses the wearer’s whakapapa and
tribal identity and its spiritual significance

taha wairua  spiritual dimension

tamariki  children

Tane-mahuta male personification of the primordial forest ecosystem, one of the children
of Rangi-nui and Papa-tii-a-nuku

Tangaroa god of the sea

tangata whenua indigenous people of the land; local people with strong whakapapa links
to the area

tangi, tangihanga funeral rites for the dead

taniko weaving style used especially for cloak borders, made by finger weaving muka thread
held between two vertical pegs into rectilinear patterns

taonga a treasured possession, including property, resources, and abstract concepts such
as language, cultural knowledge, and relationships

taonga tuku iho  treasured possessions handed down, heritage

taonga tutury artefacts, moveable cultural heritage, cultural objects

tapu  sacred, sacredness, separateness, forbidden, off limits

tatai  genealogy, lines of ancestry

tau koura  traditional method for catching crayfish

tawhara  the fruit of the kiekie

te ao marama  the world of light

te ao titroa  world, Earth, nature, light of day, the entirety of the natural world

te reo ake o Ngati Porou language of Ngati Porou

te reo, te reo Mdori  the Maori language

Te Rerenga Wairua  departing place of spirits, Cape Reinga

Te Tiriti o Waitangi  the Treaty of Waitangi

tikanga traditional rules for conducting life, custom, method, rule, law

tikanga Maori Maori traditional rules, culture

tiki  carved figure

tino tangatiratanga the greatest or highest chieftainship; self-determination, autonomy;
control, full authority to make decisions

titi  Puffinsus griseus — muttonbird, sooty shearwater

tohora whale

tohunga  expert

totara  Podocarpus totara and other species - tall forest tree

tuatara  Sphenodon spp - a reptile unique to New Zealand

tiui  Prosthemadera novaeseelandiae — a native bird

tukutuku  woven lattice-work panels

tupuna ancestor, forebear

wahanga  section, division

wahi tapu  sacred place

waiata song

wairakau leaf medicine, herbal remedy
wairua  spirit, soul

waka canoe



Downloaded from www.waitangitribunal.govt.nz

GLOSSARY

waka taua  war canoe

wananga tertiary institution; traditional school of higher learning

wehi dread, fear, awe

whaikorero traditional oratory on the marae; formal speech-making

whakairo carving, carved object; to ornament with a pattern

whakama  embarrassment, shyness, shame

whakamana  to give authority to, enable, empower, authorise, legitimise

whakapapa  genealogy, ancestral connections, lineage

whakaruruhau  the act of protection or oversight

whakatauki  proverb, saying

whanau  family, extended family

whanaungatanga  ethic of connectedness by blood; relationships, kinship; the web of
relationships that embraces living and dead, present and past, human beings and the
natural environment

wharekai  dining hall

wharenui  meeting house

wharepaku  toilet

whare pora  weaving school

whare tupuna  ancestral house, meeting house

whare whakairo  carved house

whenua land, placenta

SCIENTIFIC AND TECHNICAL TERMS

DNA  deoxyribonucleic acid, a self-replicating material which is present in nearly all living
organisms as the main constituent of chromosomes, the carrier of genetic information

ex situ  refers to genetic and biological resources located outside their natural habitat

in situ  refers to genetic and biological resources within their natural habitat

ordre public  public policy, referring in particular to threats to social order in relation to
moral principles

RNA ribonucleic acid, present in all living cells, its principal role being to act as a messenger
carrying instructions from pNa for controlling the synthesis of proteins

sui generis  stand alone, unique, or particular to itself
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Page 18: Haana Murray and Merereina Uruamo

Photographer unknown; reproduced by permission of Merereina Uruamo



Downloaded from www.waitangitribunal.govt.nz

PICTURE CREDITS

Page 20: Kowhaiwhai on Tamatekapua meeting house, Ohinemutu
Photograph by John Dobree Pascoe; reproduced by permission of the Alexander Turnbull Library
(¥4-001699-F)
Page 20: Tuatara
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